CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 


AT CASSVILLE, 


MARCH TERM, 1849. 


No. 56.—Ww. K. Briers, plaintiff in error, vs. Ropert P. Hack- 
NEY and Wire and others, defendants. 


{1.] Where the defendant, as guardian, pleaded in bar the receipts of his wards, 
as evidence of a final settlement with them, on their arrival at full age, toa 
bill filed against him by them to account: Held, that the admission of the de- 
fendant in his answer, in support of his plea, that he had not made his regular 
returns, as guardian, to the proper Court of Ordinary, of the receipts and dis- 
bursements of his wards’ estate, was such a circumstance as cast suspicion 
upon the fairness of the settlement, and would avoid the plea. 


In Equity, in Chattooga Superior Court. Tried before Judge 
Waraieut, October Term, 1848. 


Robert P. Hackney and his wife, formerly Eliza C. Champion, 
and Erastus W. Champion, filed their bill in Chattooga Superior 
Court, against William K. Briers, the former guardian of Eliza 
C. Champion and Erastus W. Champion, alleging that they were 
the only surviving orphans of Jesse Champion, deceased ; that 
as such orphans, they gave in for draws in the late Land and Gold 
Lottery, and drew the lot on which the village of Auraria now 
stands, worth $10,000, or some large sum; that Briers became 
the guardian of complainants, and as such, took possession of all 
their property, rented out the land, leased the houses standing 
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thereon, receiving large rents, and finally sold the said lot for 
$1700. The bill charged that Briers had never made any returns 
tothe proper Court. The bill prayed an account and settlement. 

To this bill Briers filed a plea, that after the said complainants 
came to lawful age, the said Hackney, for his wife, and the said 
Erastus, “ did come to a full and complete settlement of all the 
matters and things touching the guardianship,” and “ after a full 
examination of the account then and there rendered, by this de- 
fendant, of all his actings and doings as guardian, did approve 
and allow the same, and did then and there receive of this defend- 
ant the balance due ;” and upon the same day and year, did give 
to said guardian a receipt, under each of their respective hands, 
whereby they did “ fully discharge and acquit this defendant from 
all future liability as guardian.” Copies of which receipts were 
attached to the plea. 

By an amendment to their bill, the complainants charged, that 
Briers, for the purpose of defrauding the complainants, failed to 
make any returns to the Court of Ordinary, and they being una- 
ble to ascertain the amount, were obliged to settle upon the re- 
presentations alone of their guardian, who, by false and fraudu- 
lent representations, procured the receipts to be executed, and 
that Erastus Champion had never received as much as was ex- 
pressed in the said receipt. 

Briers, in ananswer, filed in support of his plea, admitted that he 
did not make returns regularly to the Court of Ordinary, as re- 
quired by law, but stated that he kept a full and fair account of 
all his actings and doings touching his guardianship, and denied 
that the complainants had relied alone on the representations of 
the defendant for the amount due them on the settlement made, 
ov for the amount received by him as guardian. He denied ever 
making any false or fraudulent representations in making the set- 
tlements or procuring the receipts, or that such settlements were 
made in fraud of the just rights of complainants; “ but, on the 
contrary, said settlements were made, and receipts given, upon a 
full, fair and correct statement and exhibit of all the actings and 
doings and accounts of this defendant, touching the estate of 
complainants that came to his hands,” and “ after a full examination 
of the whole matter, of all the accounts rendered, and all mat- 
ters touching said estate;”’ that the complainants, in consideration 
of the accounts thus fully and fairly made to their satisfaction, did 
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release, discharge and acquit the defendant from all future liabil- 
ity as guardian. The answer, in support of the plea, farther de- 
nied and negatived all the other equitable circumstances charged 
in the bill, and insisted that the receipts were obtained upon no 
fraud or misrepresentations of the defendant, but were obtained 
fairly and honestly, and upon a full and complete settlement of all 
that was justly due. 

Upon hearing the defendant’s plea and the answer in support of 
it, the Court below disallowed the plea, and sustained the excep- 
tions taken by the complainants, that the answer of the defendant 
did not cover the allegations made in the bill, as it originally stood, 
before the amendment. Whereupon, the defendant excepted and 
now assigns the same for error here. 


W. Akin, for plaintiff in error, cited the following authorities: 


Story’s ig. Pleadings, 516, 517, 521, ’23, ’24, 533, ’34, ’35, 496, 
"97. Mitf. Eq. Pl. 240,’1, ’2, °3, ’4, °5, 261. 1 Atkyns, 303 
1 Mad. Ch.101. 6 Ves. 586. 4 John. Ch. Rep. 693. 


W. H. Unperwoop and T. R. R. Coss, for defendants in 


error. 
By the Court—W arner, J. delivering the opinion. 


[1.] The complainants filed their bill in the Court below, 
against the defendant, for a general account as guardian. 

Tothis bill the defendant pleaded a final settlement with the com- 
plainants, and attached their respective receipts to his plea. To 
avoid the effect of the defendant’s plea, the complainants amended 
their bill, and alleged that the defendant, forthe purpose of defraud- 
ing them, failed and neglected to make any returns to the proper 
Court of Ordinary, or to any other Court, of his actings and do- 
ings as guardian, as by law he was bound to do, and ought to have 
done; and that the complainants were unable to ascertain the 
amount of money received by him, except by his representations. 
The complainants also alleged other acts of fraud on the part of 
the guardian, to avoid the receipts. 

The defendant answered the amended bill. and denied all the 
charges and allegations of fraud, but admitted he had not made 
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his returns to the Court of Ordinary regularly, as required by 
law, of his actings and doings as guardian. 

The Court below disallowed the defendant’s plea in bar, and 
ordered him to answer fully the original bill; to which decision of 
the Court the defendant excepted, and now assigns the same for 
error in this Court. 

Was the plea of the defendant, alleging a final settlement with 
his wards, according to the facts presented by this record, pro- 
perly overruled by the Court below? In our judgment the de- 
fendant’s plea was properly overruled. 

That a receipt in full may be considered as prima facie evi- 
dence of a final settlement, is not denied ; but even a receipt in 
full will not be a bar to a bill for an account, if there are suspi- 
cious circumstances appearing in the case. Story’s Eg. Plead- 
éags, 615, §799. Courts of Equity look with a jealous and scruti- 
nizing eye, upon settlements made between a guardian and his 
ward, especially when the latter has just arrived at full age. In 
Hylton vs. Hylton, (2 Vesey, Sen. 548,) Lord Hardwicke says: 
“Where a man acts as guardian, or trustee in nature ofa guardian, 
for an infant, the Court is extremely watchful to prevent that per- 
son’s taking any advantage, immediately upon his ward’s coming 
of age, and at the time of settling accounts or delivering up the 
trust, because an undue advantage may be taken. It would give an 
opportunity, either by flattery or force, by good usage unfairly 
meant, or by bad usage imposed, to take such an advantage.” 

Speaking of these settlements, Lord Eldon remarked, in Hatch 
vs. Hatch, (9 Vesey, 297,) “If the Court does not watch these 
transactions with a jealousy almost invincible, in a great majority 
of cases it will lend its assistance to fraud.” The law required 
the guardian to make his annual returns of the receipts and dis- 
bursements of his ward’s estate to the Court of Ordinary, for the 
inspection of all persons interested. It was his duty, under the 
law, to have made such returns, and public policy requires, that 
there should be a strict compliance with the law in this particular 
on the part of all guardians, executors and administrators. When 
the defendant made the settlement with his wards, he was in de- 
fault ; his accounts had not been submitted to the proper Court 
for inspection and approval, and that fact alone is sufficient to 
cast suspicion upon the settlement, and to avoid the defendant’s 
plea, and we affirm the judgment of the Court below expressly on 
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that ground. We are not prepared to sanction a settlement made 
under such circumstances, until it is first shown to be fair and 
just, by the guardian, upon a full and impartial investigation be- 


fore the proper tribunal. 
Let the judgment of the Court below be affirmed. 





No. 57.—Joun D. Fiexp, sen. plaintiff in error, vs. ANDREW How- 
ELL, defendant in error. 


[1.] When the bill to enjoin a trespass, together with the answer responsive 
thereto, show a lease in the defendant, older than the complainant's title, 
the injunction will be dissolved, upon motion, after the coming in of the an- 
swer. 

{2-] When an answer is responsive to a bill, defined. 

[3.] A lease, for a term of years, being a chattel, may be made to commence 
in futuro. : 

[4.] When one buys land at Sheriff’s sale, upon which there is a lease from 
the defendant in execution, older than the judgment, and at the time of the 
sale the lessee has not entered into possession, he buys it subject tothe right 
of entry and user under the lease. 


Motion to dissolve injunction. Decided by Judge Wricur, 
at Chambers, November, 1849. 


John D. Field, sen. filed his bill, returnable to Lumpkin Supe- 
rior Court, against Andrew Howell, charging, that in 1848, at a 
Sheriff’s sale in Union County, he beeame the purchaser of lot 
No. 93, in the 10th district and 1st section of originally Cherokee 
now Union County, sold as the property of one Lorenzo D. 
Smith, and took a deed to the same from the Sheriff, who thereaf- 
ter put the complainant in possession of the same; that said lot 
was valuable for gold mining, but at the time of the sale, the 
title to the land being in litigation, the mining was restrained by 
the order of the Superior Court of Union County; that subse- 
quently, the litigation was determined in favor of Smith’s title, 
whereupon complainant commenced and continued to mine for 
gold; that afterwards, one Andrew Howell, who by some means 
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had obtained a lease from Lorenzo D. Smith to a part of this lot, 
filed a bill in the Superior Court of Union County, against com- 
plainant, and one John Hall, who was mining for him, charging 
them to be trespassers, and praying an injunction, which injunc- 
tion is still pending. The bill farther charged, that Howell never 
was in possession of the premises, and after the date of the lease, 
denied all interest, on oath, by lease or otherwise to said lot of 
land; that after the injunction was granted, the said Howell, with 
a large number of hands, commenced mining operations on the 
said lot, under this pretended lease, and was daily digging and 
carrying away large quantities of gold, and committing irrepara- 
ble waste and damage to the premises ; and that the said Howell 
is insolvent, and unable to respond for the amount of waste com- 
mitted, or the rents and profits due the complainant, even if the 
lease be finally declared valid. The bill prayed an injunction 
against the trespass, and an account for the gold already taken 
therefrom. 

Andrew Howell filed his answer, admitting the sale and pur- 
chase by John D. Field, sen. of the tract of land, but insisting 
that the same was fraudulent and void. He admitted that the lot 
was valuable for gold mining, and that the title was in litigation 
at the time of the sale. He admitted the filing of the bill enjoin- 
ing the complainant, but insisted that he (Howell) had been in pos- 
session, and was mining on the land leased to him, before that 
bill was filed; that his lease was older in date than the sale and 
the judgment under which it was made. He denied that he had 
ever denied having a lease to the land, but explained the circum- 
stance referred to in complainant’s bill. He admitted he was 
poor, but denied being insolvent. He admitted he was digging 
gold until restrained by the injunction of the Court, and expres- 
sed himself willing and ready to settle and account for the rent, 
under the lease, with John D. Field, sen. or whoever was the le- 
gal owner of the fee in the land. He insisted that his lease was 
older than the judgment and fi. fas under which the land was 
sold, and that he was entitled to the benefit of that lease, notwith- 
standing the sale. A copy of the lease was made an exhibit to 
the bill filed by Howell against Field, and that bill, with its exhi- 
bits, was made an exhibit to the bill filed by Field. He referred 
to that exhibit for a copy of his lease. By the terms of that lease 
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possession was to be taken at the end of the litigation as to the 
title. 

Upon the coming in of the answer, the defendant, Howell, pe- 
titioned His Honor, Judge Wright, at Chambers, showing that he 
had “ fully answered the bill,” and praying a rule nisi for the com- 
plainant to show cause why the injunction should not be dissolv- 
ed. Whereupon, it was ordered, that the complainant show cause, 
onthe 4th November, 1848, at Cassville, why the Injunction 
should not be dissolved. 

Upon hearing the said motion, it was ordered by the Court, that 
the injunction be dissolved. 

Which order and proceedings are excepted to as erroneous— 

1st. Because the defendant’s answer does not deny the equity 
in complainant’s bill. 

2d. Because there is no sufficient cause alleged for the dissolv- 
ing said injunction in the petition for the rule nisi, or in the rule 
nisi, or in the order dissolving the injunction. 

3d. Because an order dissolving an injunction ought to set forth 
and show a good cause of dissolution. 


W. Marty, for plaintiff in error, cited— 


1 Kelly,6. 3 Ves.140. 6 b.707, 147. 17 Ib. 110, 128, 281. 
7 Ib. 589. 2 John. Ch. Rep. 122. 1 John. Rep.12. 2 Ib. 202, 
473. 6 16.497. 7 Ib. 320, 330. 


Trirre and W. H, Unperwoop, for defendant. 
By the Court-—Niszet, J. delivering the opinion. 


[1.] It seems that Howell, the defendant in error, had filed a 
bill against the plaintiff, Field, to enjoin him from working on a 
gold mine in the County of Lumpkin, in which bill he sets up a 
lease to the mine from one Smith, the original proprietor, of older 
date than the judgment against Smith, under which Field claims 
title, and also avers, that his (Field’s) title is fraudulent and void. 
The injunction against Field was granted, and being still undis- 
solved, Howell entered upon the premises and proceeded to dig 
gold. Field then brings his bill, which is in the nature of a cross 
bill, against Howell, setting forth his title, reciting Howell’s bill 

VOL. Vt. 54 
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as 


against himself, ‘and asking an injunction against Howell, account 
of the gold already dug, &c. The injunction against Howell was 
granted and he answered Field’s bill. When the answer came 
in, Howell moved, in Chambers, to dissolve the injunction, which 
motion the Judge granted, and to this decision Field has ex- 
cepted. 

We are not required in this case to inquire into the principles 
upon which a Court of Chancery will interfere to enjoin a tres- 
pass, the question made being determinable upon other grounds. 
Those principles are discussed and settled in Moore vs. Ferrel, (1 
Kelly, 7.) 

When the defendant sets up a title to the property, adverse to 
that of the complainant, in a proper case made, it was there held, 
that a Court of Chancery would not undertake to determine the 
title, but would lay hold of the property, in the exercise of a pre- 
ventive power appertaining to that jurisdiction, and, by injunc- 
tion, protect it until the law tribunal should determine the title. 
We affirm now this doctrine, bat do not think that the facts dis- 
closed in this record will allow of its application. They distin- 
guish this case from that of Moore vs. Ferrel, and show a case, as 
we shall see, where the defendant Howell’s title to enter and dig 
gold, is paramount to that of the complainant. 

It is true that the record exhibits a case in which a party hav- 
ing enjoined his adversary from working a mine, enters himself 
and proceeds to work it ; and it would seem, as argued by coun- 
sel, unjust that a Court of Chancery, having taken hold of land 
and by injunction restrained one of the parties from its use, should 
yet permit the other party to enter upon and use it. Equity 
would not, ordinarily, permit this to be done. It is obviously 
right, that where there is a conflict of title,and one party is enjoined 
until the title is determined, the other ought tobe also. The 
Court below, however, was required to exercise its discretion as. 
to the injunction, according to the case made by this bill and an- 
swer. We review its judgment, also, according to thecase made 
in this bill and answer. The complainant must abide: his state- 
ments and the answer to them. If he has in his bill made such 
statements and admissions as, together with the defendant’s an- 
swer responsive thereto, show that, notwithstanding his own re- 
straint by injunction, he is not entitled to restrain the defendant, 
the injunction must be dissolved, and he cannot complain. The 
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fact that this is a cross bill, does not vary the rule. Although it is 
a cross bill it asks an injunction, and must be subjected to the 
same rules as an original bill asking an injunction. The general 
rule is, that if the answer contains a sufficient defence to the case 
stated in the bill, the injunction will be dissolved. Eden on In- 
junctions, 145, 146. 1 John. Ch. Rep.211. 3 Daniel’s Ch. Prac. 
1831, 1832, and notes. Extraordinary circumstances may exist, 
which will constitute an exception to the rule, See Mr. Story in 
Poore vs. Carleton, 3 Sum. '75, 76; also, 3 Daniel’s Prac. note on 
p. 1832. There are here no extraordinary circumstances which 
take this case out of the general rule, 

The bill, and the answer responsive to the bill, show a lease to 
Howell of the premises, older in date than the judgment against 
the lessor, under which the complainant claims title, There is a 
right to enter, prior in point of time, and founded on an admitted 
lease, against which no sufficient averments are made in the bill. 
If this be so, the Court below had, and we have, no alternative 
but to dissolve the injunction. I know of no rule of Law, or 
principle of Equity, which will justify us in restraining a man 
from the use of property, to the use of which he has an undispu- 
ted right. The bill charges, that the defendant, Howell, “ who by 
some means had obtained a lease from Smith toa part of the lot of 
land, filed a bill,” &c, After making this statement, the plaintiff 
proceeds to recite the substance of the bill filed by Howell against 
him, and makes it and its exhibits, by a clear statement, a part of 
his own bill. In the bill of Howell, his lease is set forth ag the 
ground of his application to Chancery, for the writ of injunction, 
and a copy is appended as an exhibit, bearing date on the 3d day 
of October, 1845—the complainant Field’s deed from the She- 
riff, bearing date on the 4th of January, 1848. By these state- 
ments, and by the complainant Field’s exhibits, one of which is 
Howell’s bill and lease, the lease to Howell from Smith is ade 
mitted. These admissions as to the lease would not bind Field, if 
in his bill there were averments distinctly made against it, which 
would put its dona fide character in issue. Itis argued that there 
are such averments. Before looking at them, I remark, that in 
Equity as well as at Law, the pleadings are to be taken strictly 
against the pleader, and remark farther, that anallegation of fraud 
is not sufficient, unless the grounds of fraud are distinctly stated. 
Upon looking carefully into the bill, I find no allegation at all 
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against the Lona fides of the lease. It is spoken of in one in- 
stance as a pretended lease, without farther averment. And again 
the pleader refers to it hypothetically thus, “ and your orator far- 
ther charges, that if the lease to said Howell be valid, (which he 
utterly denies,) your orator is at least entitled to the rents,” &c. 
This denial of the validity of the lease is more distinctly made 
afterwards, and the ground of invalidity is set forth, and to which 
I will presently again advert. Again, the bill charges, that after 
the date of the lease, Howell denied, on oath, that he had any in- 
terest in the land by lease or otherwise. This averment, if un- 
contradicted, might perhaps be held sufficient to retain the in- 
junction until the hearing. Its effect, however, is completely 
neutralized by a distinct denial in the answer. Now, none of 
these statements amount to any sufficient averment against the 
lease, under any rule of Equity pleadings recognized in our 
Courts. The bill, therefore, must be taken as admitting the lease 
from Smith to Howell. But it is insisted, that the bill may admit 
the existence of the lease, but it does not appear from the bill 
that it bears date before the judgment against Smith, under which 
Field, the complainant, claims title, and, therefore, the bill shows 
a better title than Howell’s lease, his title from the Sheriff rela- 
ting back to the date of the judgment. The position is a sound 
one. The purchaser at Sheriff’s sale, buys the interest in the pro- 
perty owned by the defendant in execution at the date of the 
judgment ; and, if at that time, Howell held no lease, Field ac- 
quired a title unencumbered by a lease to him, and of course 
Howell was a trespasser. As to the date of the judgment, the 
bill is silent; and it does not admit, expressly or by necessary im- 
plication, that the lease was executed before the date of the judg- 
ment. It gives the date of the lease, and also the date of the 
deed to Field, and the latter is several years subsequent to the for- 
mer; but the answer states plainly that the lease was made ante- 
rior to the date of the judgment under which Field bought. The 
bill and the answer, therefore, establish the fact required. It is 
still objected, that that part of the answer which shows this fact 
is not responsive to the bill, but sets up that fact as matter in 
avoidance, which must be proved upon the trial, and cannot be 
taken as true on a motion to dissolve. The proposition is sound, 
that matter in avoidance, not responsive to the bill, is not to be 
held as true for the defendant on a motion to dissolve. 
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[2.] The enquiry then is, is the answer in this particular re- 
sponsive to the bill? A defendant cannot by his answer charge 
himself, and by affirmatively setting up a distinct matter discharge 
himself; but an answer which embraces the same transaction, al- 
though but a part of it is literally responsive to the charge, I ap- 
prehend, may be evidence forhim. Lord Eldon, in Thompson vs. 
Lamb, said, “He was clearly of opinion that a person charged by 
his answer, cannot by his answer discharge himself, not even by 
his examination before a Master, unless it is in this way: if the 
answer, on examination, states that on a particular day he receiv- 
ed asum of money and paid it over, that may discharge him; but 
if he says, that upon a particular day he received a sum of mo- 
ney, and upon a subsequent day he paid it over, that cannot be 
used in his discharge, because it is a different transaction.” 7 
Vesey, 587. The response certainly cannot be limited to the na- 
ked admission or denial of a fact stated, or a charge made, in the 
bill. The answer, unless full, would be liable to exception. A 
mere denial might be, and often is, an evasion of the question put, 
or of the charge made. Now, it is unreasonable not to give the 
defendant the benefit of that as evidence for him, which, if omit- 
ted, would be ground of exception for the plaintiff. That an- 
swer which fairly springs out of the charge, which is not collate- 
ral to, or independent of it, it would seem, ought to be evidence 
for the defendant. Ifthe defendant admits or denies a fact charg- 
ed, and then sets up matter which avoids the effect of the denial 
or admission, it is clearly not responsive ; but if the complainant 
charges a fact, and the defendant answers fully as to that fact, in 
which matter is stated which operates to his benefit, upon princi- 
ple, it is clearly, to my mind, wrong to take so much of it as is fa- 
vorable to the plaintiff, as evidence for him, and exclude so much 
as makes in favor of the defendant, as being no evidence for him. 
The plaintiff by calling upon the defendant to answer an allega- 
tion of fact, thereby admits the answer to be evidence of that 
fact. If the answer relates to the fact singly, the whole of it is 
evidence for both parties. If the answer sets up matter foreign 
to the fact or thing charged, then the defendant is put upon proof 
of that matter—it becomes in the nature of an allegation of fact 
against the plaintiff, which he has notice of for the first time, and 
may be surprised by it. The philosophy of this thing is this: the 
plaintiff, by going into Equity and compelling the testimony of 
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the defendant, abides his answer in relation to any distinct fact 
which he ventures to put to his conscience, whether the answer 
be favorable, or otherwise, until, if it be unfavorable, at the trial 
under replication, he disproves its truth, If the bill and answer 
are before the Court, upon a motion to dissolve, he must abide 
the answer as it stands. 

To apply these principles to the case in hand. The complain- 
ant charges, that Howell, by some means, held a lease upon the 
gold mine—he exhibits that lease—he charges that he holds a title 
by sale under a judgment against Howell’s lessor. As to these 
allegations of fact, he submits himself to the conscience of How- 
ell, the defendant, and requires his answer. In response, Howell 
states that he does hold such a lease; that the lease exhibited is a 
true copy; that there was such a judgment against his lessor, and 
a sale and purchase as charged, and that the lease bore date before 
the date of the judgment. Now, why take all of these answers 
as evidence for the plaintiff, and exclude the answer as to the date 
of the lease as improper testimony for the defendant? Does not 
the answer as to the date relate to the same thing—the lease— 
about which he is required to answer? To the same thing—gthe 
judgment—about which he is required to answer? Can the date 
of the one or the other be separated, as a thing collateral to or 
independent of it? Is not the date an essential element of the 
lease and the judgment? Suppose the date of this lease were a 
fact necessary to the plaintiff’s recovery, under just the allegations 
made in this bill, and the defendant had answered nothing as to 
the date, would not the answer have been justly liable to excep- 
tion? The answer as to the time when this lease was executed, 
it seems to us, springs legitimately out of the allegations in the bill, 
and is responsive thereto, and we hold, therefore, that by the bill 
and the answer, the fact is demonstrated, that the defendant, How- 
ell, entered upon this land, having a lease upon it of older date 
than the judgment under which the complainant holds title, and if 
that lease be valid, he is not a trespasser, and having been enjoin- 
ed the injunction ought to be dissolved. 2 Story’s Com. on Eq. 
743, 744. 1 Johns. Rep. 580. 2 Johns. Ch. R.91. 3 Mer. 10. 
12 Sim. 48. Tomlyn’s Law of Evidence, 13, 14,15. 2 Daniel’s 
Ch. Prac. 983, 984, note 1. 10 Yerg. 115. 6 Paige, 295. 3 
Stew.95. 8 Gill §&J.171. 1 Ired. Eq. 226. 5 Ham. Rep. 284, 
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285. 1 Russ. § Mylne, 64. 5 Sim. 225. 3 Russ. 149. 1 Greenlf. 
Ev. §351. 9 Cranch, 160. 1 Greenlf. Ev. § 551. 

The bill charges, that Howell’s possession, under his lease, did 
not commence until after the complainant’s title had accrued, and 
that it is, therefore, as against him, void. The facts are, that How- 
ell’s lease was made and delivered to him before the date of the 
judgment against Smith, and in the lease itself, it is stipulated 
that the lessee shall “ commence operations within one month af- 
ter the possession is settled.” The land was in litigation be- 
tween Smith and another, and Howell’s right of entry was post- 
poned until after the determination of the suit, and he was requir- 
ed to commence operations within one month from the time it 
was settled. Before the determination of the suit, the land was 
sold at Sheriff’s sale, and Field became the purchaser. These 
facts are substantially charged in the bill, and either admitted or 
not denied by the answer. The point made there is this: How- 
ell not having entered upon the possession of the land under his 
lease at the time that Field bought, the lease, without the posses- 
sion, was void, and he, by his purchase, acquired a title to the 
land unencumbered. We rule it against the plaintiff in error. 

[3.] A lease for aterm of years, is not a freehold estate, but a 
chattel, and may be made to commence in futuro. Livery of sei- 
sin is not necessary to a lease for a term of years, and for that rea- 
son, unlike a freehold estate, it may be made to commence in Su- 
turo. At Common Law, the estate in a lease, to commence in 

futuro, did not vest until the tenant had accepted it by entering in 

possession ; but until possession, he held the right of entry, which 
was called his interest in the term, or interesse termini. But where 
the words and consideration named in the lease, were deemed 
sufficient to raise a use, the Statute of Uses operated upon the 
lease, and annexed the possession to the use without actual entry. 
Under the Statute of Uses, the possession in this case, I think, 
was annexed to the use, it being a case where the words of the 
lease and the consideration named create a use. 

[4.] If it did ‘not, Howell held the right of entry, and Field, 
bought subject to that right. I apprehend that the idea upon 
which the plaintiff in error has acted in framing his pleadings, is 
this, to wit: that Howell not having possession, the sale under 
the judgment extinguished the lease, and that he bought an unen- 
cumbered title. This, however, isan error. He bought the land 
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encumbered with the lease, for that was theinterest, and only that, 

which the defendant in execution held. He bought no less, and 

could buy no more, than the estate in the land owned by him. 4 

Kent, 96,97. Bac. Ab. title Leases, M. Coke Litt.270,a. Shep. 

Touchstone, by Preston, 267. 2 Black. 143,144. Co. Liit. 46. + 
Let the judgment of the Court below be affirmed. 





No. 58.—The Justices or THE INFERIOR Court For THE CouNTY 
or Morean, for the use of Joun C. SELMAN and another, 
plaintiffs in error, vs. WituiamM W. Seuman, Carter W. 
Sparks and others, defendants. 


[1.] A retrazit is a voluntary termination by the plaintiff, in open Court, of 
his suit, and a judgment thereon is a complete bar to a subsequent action 
for the same cause. 

[2.] Adismission of a suit does not, in this State, amount to a retrazit, and is 
no bar to a future suit for the same cause of action. 

[3.] When the provisions of the Actof 1812, authorizing an executor, admin- 
istrator or guardian, whose residence shall be changed from one County to 
another, to make his returns in the County in which he lives, are fully com- 
plied with, the sureties on the first bond are discharged from all farther li- 
ability on account of their principal. 

[4.] When the Court of Ordinary have granted letters testamentary, admin- 
istration or guardianship, to a person entitled and capable of discharging 
the duties of the trust, no new appointment can be made, until the former 
authority is vacated by death, removal or in some other way; and the new 
appointment being void, the bond also is void, given for the faithful perfor- 
mance of the trust delegated to the new appointee. 


Debt on Guardian’s Bond, in Paulding Superior Court. Tried 
before Judge Wricut, February Term, 1849. 


This was an action of debt upon a bond given to the Justices 
of the Inferior Court of Morgan County, by William W. Selman, 
as guardian of the orphans of Benjamin Selman, deceased, with 
Martin P. Sparks, Carter W. Sparks and John Howard, as sure- 
ties, dated the 12th January, 1830, to which action the defend- 
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ants pleaded a retrazit, by the plaintiffs, and a discharge by the 
guardian’s removal to Coweta County, and giving a new bond in 
that County. 

On the trial, the plaintiff gave in evidence a certified copy of 
the bond, the appointment of Selman as guardian, and his returns 
in Morgan County; and also an exemplification of a decree in 
Coweta Superior Court, in favor of the plaintiffs against their 
guardian, for $5255 70. Other evidence, not material to be re- 
cited, being given in evidence, the plaintiffs closed. 

The defendants then tendered in evidence, an exemplification 
from the records of the Court of Ordinary of Coweta County, show- 
ing.the appointment of the said Selman as guardian of the plaintiffs 
below, by said Court of Ordinary of Morgan County, and also the 
appointment of the said Selman as guardian of the plaintiffs by 
the,Court of Ordinary of Coweta County, and a certified copy of 
the bond of the said Selman, given in the County of Coweta, as 
guardian, under the last appointment, with his actings and doings 
in both Counties, which the defendants pleaded as a discharge 
from the liabilities of the first bond. 

To this evidence counsel for the plaintiffs objected, on the 
ground that the record showing that the appointment of Selman 
as guardian in Morgan County, was unrevoked—the latter ap- 
pointment in Coweta County was void—which objection was 
overruled by the Court and the evidence admitted. To which 
decision counsel for plaintiffs excepted. 

From this record it appeared, that William W. Selman was 
appointed guardian in Coweta County, at January Term, 1835, 
and gave bond with the usual conditions, for the discharge of his 
duties under the appointment that day made. On the 10th day 
June, 1835, a copy of his actings and doings in Morgan County, 
certified by the Clerk on February 23d, 1835, was recorded in 
the Clerk’s office of the Court of Ordinary of Coweta County. 

It was admitted on the trial, that an action had been before 
then commenced in Paulding Superior Court, by these plaintiffs 
against Thomas H. Sparks, one of the defendants, on the same 
instrument and for the same purpose; and that on the trial of 
said case, after the evidence had been submitted to the Jury, ar- 
gument had, and the Court had charged the Jury, plaintiffs volun- 
tarily dismissed their cause ; and that afterwards, the same plain- 
tiffs brought another suit against another of the defendants on the 
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same instrument, and dismissed his suit under similar circum- 
stances. ‘ 

The defendants having pleaded these facts as a retrazit in bar 
of this suit, the Court decided that they did not constitute a bar. 
To which decision counsel for defendants excepted, and, by con- 
sent of parties, this exception was embodied in the same bill with 
the exceptions of the plaintiffs. 

Counsel for plaintiffs requested the Court to charge the Jury, 
that the giving of the new bond and security in Coweta County, 
was not a discharge of the former securities, but was merely cu- 
mulative; which charge the Court declined giving, but charged 
the Jury, that the giving of the new bond inthe County of Cow- 
eta, was a discharge of the securities to the bond given in Mor- 
gan County, and that the Jury could not find against the defen- 
dants for any waste committed by the guardian subsequently to 
the giving of the new bond in Coweta County. 

To which charge and refusal to charge, the plaintiffs, by their 
counsel, excepted. 


Judge Warner having been of former counsel, did not preside 
in this case. 


O. Warner & D. Irwin, for plaintiffs in error. 


1st. The bond executed by the guardian in Coweta, in Janua- 
ry, 1835, is void in law, because it was made in pursuance of an 
appointment of Selman as guardian by the Court of Ordinary of 
Coweta; that Court having no jurisdiction to make the appoint- 
ment, inasmuch as Selman had, in 1830, been appointed guardian 
of the same minors by the Court of Ordinary of Morgan County ; 
which appointment was of full force, and unrevoked at the time 
of the granting the letters of guardianship to Selman by the 
Court in Coweta. Prince’s Dig. 259. 1 Wm. Ez’rs, 359. Toil. 
E.73. Toll. Ex’rs, 98. 1-Comyn’s Dig. 594. 3 Cond. Rep. 1. 
14 Peters’ Rep. 33. 1 Stewart, 529. 

2d. Before the old securities can claim a discharge from liabil- 
ity on their bond, they must show that the new bond was made 
in compliance with the Act of 1812. The record shows that the 
Statute has not been complied with. By the Act of 1810, (Prin. 
Dig. 240,) guardians were required to make their annual returns 
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to the Court of Ordinary which appointed them. To remedy 
this evil and inconvenience, the Act of 1812 was passed. The 
new bond contemplated by the Act of 1812, should be given for 
the performance of the duties of the guardian, under and by vir- 
tue of his original appointment, by the Court of Ordinary of the 
County from which he removed. The Statute contemplates no 
new appointment. 

3d. If the bond made in Coweta had been executed in pursu- 
ance of the Act of 1812, it would be no discharge of the securi- 
ties of the old bond. A guardian appointed by the Court during 
minority, continues until the ward arrives at twenty-one years of 
age, unless removed for cause shown. 1 Swift’s Digest, 49. 1 
John. Ch. Rep. 25. 

The principles decided in the case of Woods § Vason vs. Jus- 
tices of Inferior Court of Morgan, (1 Kelly, 84,) and in the case of 
Bryant § Beall vs. Owen and Wefe, (1 Kelly, 355,) do not apply 
to the ease at bar. In these cases, the securities had applied to 
the Court of Ordinary having jurisdiction, to be discharged from 
their liability, under an Act of the Legislature, which expressly 
gives authority to the Court to discharge the security upon appli- 
cation by the security. In these cases the security had been dis- 
charged by the Court of Ordinary, under a Statute passed for the 
express purpose of relieving and discharging securities on ad- 
ministrators’ and guardians’ bonds. In such cases the security is 
discharged from future liability, not by implication of law, but by 
the express provisions of the Statute. 

The Act of 1812 does not provide, that when the new bond is 
given, the old security shall be discharged. He is left to his rem- 
edy under the Acts of 1805 and 1810, passed for the express pur- 
pose of relieving and discharging securities upon application. 

The fact that the Act of 1812 does not declare that the old se- 
curity shall be discharged upon giving the new bond, is strong 
that the Legislature did not intend he should be. 

The Legislature had already provided a mode by which the se- 
curity could obtain relief. 

‘The old securities are not injared by the giving of the new 
bond. If the new bond is valid, as the defendants in error con- 
tend it is, then they can compel the new securities to contribute, 
inasmuch as the new securities are lable for past as well as fu- 
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ture waste by the guardian. 1 Kelly, 84. 2 Bailey, 397, and cases 
therein cited. 

A security will not be discharged by implication of law, and he 
is liable unless the Statute authorizing a new bond to be given ex- 
pressly discharge him. United States vs. Nichall, 6 Conden. Rep. 
611. 

The giving a new official bond by a Post Master, does not dis- 
charge his securities on the old bond for past or subsequent de- 
faults of his principal. Post Master General vs. Reeder, 4 Wash. 
C. C. Rep. 678, cited in 3 U.S. Dig. 498. 


W. Axin & W. H. Unverwoop, for the defendants in error, 
made the following points : 


1st. The dismissal of the two former suits, under the circum- 
stances, amounted to a retrazit,‘and was a bar to the present suit. 

2d. The order of the Court of Ordinary of Coweta County, 
appointing William W. Selman guardian, did not affect the legal- 
ity of the bond he gave. If the Court did more than the law 
required, it did not destroy that which was done according to the 
law. 

The Court in Coweta had. jurisdiction of the matter, and had 
the right to determine what was necessary to be done in the pre- 
mises, in order to allow the guardian to remove his guardianship 
and to make his returns in Coweta. 1 Kelly, 486. 

3d. The removal ofthe guardianship to the County of Coweta, 
and giving new bond and security as the Statute required, dis- 
charged the sureties to the first bond from all liability for waste 
committed by the guardian after the new bond was given. Prin. 
Dig. 241, 242. 2 Bailey,60. 5 Mason’s C.C.R.82. Theobald 
on Principal and Surety, 43. 3 Washington C.C.R.70. 2 Bai- 
ley, 486. Ib. 524. 


By the Court—Lumpxi, J. delivering the opinion. 


The defendants, among other things, insist that being heretofore 
twice impleaded for the same cause of action, which suits were 
dismissed—the judgments rendered for the costs in their favor— 
were in the nature of judgments as upon a retrazit, and are a 
complete bar to a subsequent action for the same cause. It is 
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contended, on the other hand, that the doctrine of retrazit, as 
known to the system of English pleadings, is not of force in this 
State. We can see no good reason why it Js not. 

[1.] A retrazit is the public and voluntary renunciation by the 
plaintiff, of his suit or cause of action, in open Court; and if this 
is done, and a judgment is entered up thereon, we think that the 
right of action is forever gone. Why should it be otherwise ? 
Its design is to put an end to litigation—a most desirable object 
in anycountry. If the plaintiff not merely fails to prosecute his 
suit, but goes one step farther, and admits either that he never 
had any cause of action, or that if he had, he is willing to re- 
nounce it, and the defendant signs up judgment thereon, as he is 
by law entitled to do, the effect is precisely the same as the record 
of a verdict and general judgment in his favor. 
¢ [2.] But we think there has been no retrazit inthis case. It is 
true, the plaintiff has twice dismissed his suit. This, by the law, 
and the unbroken practice of our Courts since the organization 
of our Judiciary, he had aright to do, without prejudice, except 
as to the payment of costs. 

Chief Justice Marshall, in Hoffman vs. Porter, (2 Brock. 156,) 
says the books mention a retraxit—a judgment of non-suit—and 
a discontinuance ; that a retrazit only is a bar to a new suit, in 
which the plaintiff openly renounces his action, wherein it differs 
from a mere dismission by the party. The General Court of Vir- 
ginia, in Pinner, etc. vs. Edwards, etc. (6 Rand. 674,) draw the 
distinction between a dismission and a retraait ; the former result- 
ing usually from some obstructions in the progress of the cause, and 
not being a final disposition of it; whereas,a retrazit is a complete 
bar, and when done, the plaintiff cannot commence again. In 
Evans vs. McMahan, (1 Ala. Rep. 45,) the Supreme Court of Al- 
abama sustained the distinction between a dismission and a retraz- 
it. The question arose upon the sufficiency of the plea in bar, 
alleging, as in this case, a judgment by retrazit, but which substi- 
tuted the words, “‘and dismissed the same,” for “ but from the 
same altogether withdrew himself.” The form of the plea, as 


furnished by Chitty, is in these words: “ The said A B came into 
the said Court, in his own proper person, and confessed that he 
would not farther prosecute his said suit against the said C D, 
but from the same altogether withdrew himself,” &c. 3 Chitty’s 
Plead. 477. The Court held, and we think very properly, that 
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the words, “ and dismissed the same,” were rendered entirely in- 
operative by what preceded and followed them, and could not be 
understood to make the judgment pleaded in that case indecisive 
of the rights of the parties, as a judgment of dismissal would be. 

But the Act of 1843, (Pamphlet, p. 122,) is conclusive upon 
this point. To avoid the inconvenience and delay which frequent- 
ly occurred on account of plaintiffs not being able to dismiss their 
suits except at regular terms of the Court, it authorizes it to be 
done during the vacation, on the same terms as if done in open 
Court, to wit: the payment of the costs, before they could re- 
commence the action. 

[3.] The next question presented by this record, is one of great 
practical importance, involving as it does the proper construction 
of the Act of 1812, the second section of which is in these 
words: “Any executor, executrix, administrator, administratrix 
or guardian, whose residence shall be changed from one County 
to another, either by the creation of a new County, removal or 
otherwise, shall have the privilege of making the annual returns 
required of them by this Act, to the Court of Ordinary of the 
County in which they reside, by having previously obtained a 
copy of all the records concerning the estates for which they are 
bound as executors, executrix, administrators, administratrix or 
guardians, and having had the same recorded in the proper office 
in the County in which they then reside, and having given new 
bond and security, as the law directs, for the performance of their 
duty.” Prince, 241, ’2. 

What does this Statute authorize and require to be done, and 
what is the legal effect of a compliance with its provisions? The 
Act itself being silent as.'to the mode of its own execution, we 
deem it our duty to the people and the profession, to express our 
views briefly upon this subject. They will be considered as di- 
rectory, at any rate, as to all future proceedings under this Act. 
We believe that an order ought to be entered on the minutes of 
the new Court, reciting the fact that the conditions of the Statute 
had been performed, to wit: the record been filed and the secu- 
rity given; that:a certified copy of this order should be exhibited 
to the old Court, and an order passed and placed upon their min- 
utes, exempting the executor, administrator or guardian from his 
obligation to account farther to them. This done, both records 
are complete—that in the old County is closed up, and that in the 
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new opened. And we are of the opinion, that it operates as an 
entire transfer of the estate, and that the securities on the first 
bond are responsible only for past waste, and not for any future 
mismanagement. The whole trust, we repeat, is removed. All 
future orders for the sale of property are to be taken in the new 
County. Letters of dismission are to be granted there. How 
can they be obtained any where else? They are to be issued 
only upon a full and fair settlement of the accounts of the party 
applying forthem. How can the old Court judge of proceedings 
which have transpired in another jurisdiction? Whereas, the new 
Court have the record from the beginning before them. I am 
aware that the Statute declares, that dismission shall be granted 
in the County where the letters issued; but this provision does 
not apply where, by authority of law, the trust has been removed 
elsewhere. 

It is argued that a security is never discharged by implication. 
In the manner of procedure suggested by this Court, such would 
not be the fact. The order on the minutes of the old Court, dis- 
charging the principal, would operate as a release of his bondsmen. 
We will not undertake to say that it cannot be done in any other 
way. The Act of 1837, (Pamphlet, p. 123, 124, 125,) authoriz- 
ing the transfer of property in this State, to a non-resident guar- 
dian, is very similar in its features tothe Act of 1812. Bond and 
security is to be given abroad, and upon proper proof of that fact, 
the Court of Ordinary here is required to pass an order, directing 
a transfer of the funds. This done, and a suitable receipt taken, 
who doubts that the security for the resident guardian is discharg- 
ed? And yet it is by «mplication of law. It may be said, that in 
the case put, the assets are not daly removed out of the State, but 
that they are placed in other hands; and this is certainly true. 
The illustration is merely used, to show that a surety may be dis- 
charged without a formal judgment for that purpose; and after 
all, a security residing in Chatham, would beable to exert nomore 
supervision or control over an executor, administrator or guardi- 
an who had removed to Dade, or vice versa, than if the State boun- 
dary was passed. The Act never contemplated a continuing lia- 
bility on the part of the old sureties, under such circumstances, 
Were we constrained thus to expound it, we should not hesitate 
to pronounce it unconstitutional. For the objection to a law, on 
the ground of its impairing the obligation of a contract, does not 
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depend on the extent of the change which the law may make in 
it. Any deviation from its terms, by postponing or accelerating 
the period of performance which it prescribes, or imposing con- 
ditions not expressed in the contract, or dispensing with the per- 
formance of those which are, however minute or apparently im- 
material in their effect upon the contract of the parties, impairs 
its obligation, and consequently is within the constitutional prohi- 
bition. Smith’s Commentaries, 382. A surety binds himself for 
the faithful performance of the duty of the trustee, in a particular 
County, where they both live. To make him amenable for the 
good conduct of his principal to another jurisdiction, in another 
and perhaps remote county, would be to change the terms of the 
contract—to impair its obligation. Such has never beenthe prac- 
tical interpretation of this Act—such, we apprehend, was not the 
intention of the Legislature. 

But another example may be adduced to negative the doctrine 
that a surety is never discharged by implication. A party dissat- 
isfied with the decision in the Justices’ Court, pays the costs, and 
obtains a certiorari, having given bond and security for the even- 
tual condemnation money. On the hearing, the judgment below 
is affirmed by the Superior Court. The party cast sues out a writ 
of error, and supersedes the judgment of affirmance by again 
giving bond and security, as required by law. I ask, is not the 
surety on the first bond relieved? His undertaking was for the 
payment of the condemnation money in the Superior Court; and 
this judgment has been vacated or superseded by the farther ap- 
peal of the party, as allowed by law. In principle we see no dif: 
ference in the two cases. 

We agree with the able counsél for the plaintiffs in error, that 
the mere taking of a new bond does not, necessarily, release the 
old sureties, and especially where the new bond is taken by au- 
thority of law, for the purpose of strengthening the existing secu- 
rity. If the security on appeals, good at first, becomes insolvent 
pending the appeal, the party appealing may be compelled to give 
additional security ; but this does not relieve the old. If A and 
B are securities for C on his administration bond, and A, becom- 
ing dissatisfied, applies to the Court of Ordinary and is discharg- 
ed, C continuing in his office, giving counter security—it has been 
ruled, that the discharge of A would not, in such case, release B, 
the other original security. Whether he will be liable for the 
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whole or a moiety only of the bond to which he is a party, is a 
question about which there is a contrariety of opinion and of de- 
cision. 

Each transaction of this character must turn, in a good degree, 
upon the fact of whether or not the second or subsequent bond 
be given for a new and different undertaking altogether. If so, 
it does operate, ipso facto, as a discharge of the prior parties. 

It only remains to enquire whether or not this case comes 
within the rule thus laid down? Has there been either a literal 
or substantial compliance with the Act of 1812? That Statute 
clearly contemplates a continuation of the old representation and 
not the creation of a new one. If there was room to doubt on 
this point, the amendatory Act of 1843 (Pamphlet, 58,) would 
settle the matter. It provides, that nothing in the second section 
of the Act of 1812, shall be so construed as to compel executors 
who are not bound by the existing laws of this State to do so, to 
give security upon removing their proceedings from one County 
to another. All ¢hey have to do is, to file an exemplification of 
the record of their former actings and doings. Others have to 
give a new bond in substitution of the old, and not for finishing, 
but for the full administration of the estate, “as the law directs.” 

[4.] Is the present bond, which is the foundation of this suit, ta- 
ken under the Act of 1812, to continue the already existing guar- 
dianship of Mr. Selman, granted to him in the County of Morgan, 
as it should have been, or to institute a new, distinct and indepen- 
dent guardianship in the County of Coweta? If we look to the 
defence set up in this case, we shall see the construction which the 
defendants themselves and their counsel put upon the obligation. 
They refer to it as a separate and original undertaking. If we 
examine the instrument itself, the same facts stand out in unmis- 
takable features. Not only is there no allusion to the former 
guardianship—that would have been, perhaps, a fatal omission— 
but it purports plainly on its face, to be given under, and by virtue 
of, the new appointment made by the Court in Coweta, and 
guarantees only the proper discharge of the principal’s duty as 
such newly appointed guardian. Can it be pretended that this is 
a compliance with the Act of 1812? Is not this whole proceed- 
ing void? No mew guardianship could be created while the for- 
mer remained unrevoked. The doctrine of the Common Law 
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in force in this State, and adopted in every part of the Union, is, 
that when the Court of Ordinary have granted letters to persons 
entitled and capable of discharging the trust, they have emptied 
or divested themselves of jurisdiction by the transfer, and can- 
not resume jurisdiction over the same matter until it reverts to 
them by the occurrence of some of those events or disabilities 
which, either for the time or perpetually, vacate the office—as the 
death of the party, the repeal of his authority, &e. Went. 39. 
4 Burns’ Eccl. Law. 3 T.R.130. Toller, 128. Rose vs. Hun- 
ely, 4 Cranch, 244. Wise vs. Withers, 3 Cranch, 331. 

In Griffith vs. Thugier, (8 Cranch, 9,) the Supreme Court of 
the United States (present all the Judges) held, that so long as a 
qualified executor is capable of exercising the authority with 
which he is clothed or has been invested, that authority cannot be 
conferred, by the Court of Ordinary, on any other person; and 
that if, during such capability by the executor, the Ordinary grant 
administration, either absolute or temporary, to another person, 
that grant is totally void. 

In the case before us, the validity of the second appointment is 
not seriously insisted on. It is contended, however, that it is 
merely an act of supererogation, and that although in itself'a nul- 
lity, that, nevertheless, the bond in Coweta is good. The misfor- 
tune is, that the bond itself is wrong, being taken under the new 
appointment, and consequently must fall to the ground with it. 
No suit.can be maintained on it. It cannot, therefore, operate as 
a release of the old securities. But for the fact that the record, 
or a portion of it, has been filed in Coweta, there is not a parti- 
cle of connexion between the guardianship in the two Counties. 

We regret, extremely, to be driven to this conclusion, but it is 
irresistible. If it were a case of doubt, for myself, I should un- 
hesitatingly decide for the defendants in error, not because the 
plaintiffs are strangers to me. My sympathy, I trust, would not 
in any case control my judgment. But here it is orpham against 
orphan—the children of Selman, the deceased ancestor, seeking 
to recover their patrimony out of the children of Sparks, the se- 
curity of their guardian. But, there being no room to doubt, the 
law must take its course, whatever ruin it may entail on the par- 
ties. While we have discarded, in this country, the servile max- 
im, that the King (Rex) can do no harm, as good citizens it be- 
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comes us, perhaps, to maintain that, ger (the only potentate we 
acknowledge) non potest peccare. 
The judgment below must be reversed and a new trial awarded. 





No. 59.—Tuomas Ecuots and Wirt, e¢ al. plaintiffs in error, vs. 
James W. Barrett, admr. &c. defendant. 


[1.] By a fair construction of the Statutes of this State, executors, adminis- 
trators and guardians are required to take the oath prescribed, before the 
Court of Ordinary. 

[2.] Where it appears from the record of the Court of Ordinary, that an ad. 
ministrator appointed by the Court, was one of the Justices presiding at the 
time of making the appointment: Held, that the appointment was void, for 
the reason, no one can be a judge in his own case. 


[3.] In an action of trover, brought to recover the possession of a negro, by 
the administrator with the will annexed, the will is not competent evidence 
to show property in the testator*to the slave, at the time of his death, by his 
declarations therein contained, that he loaned the negro to his son, through 
whom the defendants claimed title, and who had had the possession of the 
slave for twelve months anterior to the death of the testator. 


[4.] The division of a testator’s estate, by the legatees under the will, by 
consent, is no defence to an action at law brought by the legally appointed 
administrator, with the will annexed, to recover the possession of the tes- 
tator’s property, for the purpose of making a due and legal administration 
thereof. 


[5.] Where a father /oans a negro to his son, and delivers possession thereof, 
and the son sets up an absolute claim to the slave, and offers to sell him as 
his own property, the father having notice of such absolute claim and offer 
to sell, the possession of the son becomes adverse from that time, and the 
Statute of Limitations will commence running from the time of such adverse 
possession in favor of the son against the father. 


Trover, in Clarke Superior Court. Tried before Judge Doven- 
erTY, February Term, 1849. 


This was an action of trover for a negro boy, Edmund, brought 
by James W. Barrett, as administrator, with the will annexed, of 
Henry Huff, deceased, against Elizabeth Huff, the widow of John 
Huff, who, pending the suit, intermarried with Thomas Echols, 
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William Akridge and Virgil W. Akridge. The defendants plead- 
ed the general issue and the Statute of Limitations. 

Upon the trial, the plaintiff offered in evidence the following 
certificate of the Clerk of the Court of Ordinary of Clarke Coun- 
ty, to show that he was the legally appointed administrator : 

“ RecuLaR Term, May 3d, 1847. 

« Present,their Honors Aaron F. Nunnally, Elizur L. Newton, 
Thomas Simonton, John W. Cook and James W. Barrett : 

“ Ordered, That James W. Barrett be, and he is hereby, ap- 
pointed administrator, with the will annexed, on the estate of 
Henry Huff, deceased, and that the Clerk take bond and security 
in the sum of one thousand dollars, in terms of the law, out of 
term time. 








, “Recess, May 29, 1847. 

“Pursuant to an order passed at the last term of the Court, 
James W. Barrett was qualified as the administrater, with the will 
annexed, on the estate of Henry Huff, deceased, on his giving 
bond and security in the sum of one thousand dollars, to whom 
letters of administration, with the will annexed, accordingly issu- 
ed in terms of the law. . 
“ASA M. JACKSON, C. C. 0.” 

To this evidence defendants’ counsel objected, on the ground, 
that the evidence showed that the administrator was not qualified 
before the Court, as required by law, and farther, because the ad- 
ministrator appointed, was a Judge presiding at the time of his 
own appointment. The Court overruled the objection, and coun- 
sel excepted. 

The plaintiff offered in evidence, the will of Henry Huff, his 
testator, by the second clause of which, the boy, Edmund, was 
loaned to John Huff for life, and at his death without heirs, to be 
divided among his surviving brothers and sisters. The defend- 
ants’ counsel objected to the evidence, which was admitted by 
the Court, and counsel for defendants excepted. 

Defendants’ counsel proposed to prove, that at the death of 
Henry Huff, after his will was carried to probate, all the legatees 
being of full age, had divided his estate according to the will, and 
acquiesced in such division; that there were no debts then nor 
now, and that this administration was taken out to recover this 
negro for the remainder-men mentioned in the will. The Court re~ 
jected the testimony, and defendants excepted. 
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There was considerable evidence on both sides. The plaintiff 
contending that the property went into the possession of John 
Huff as a loan, and the defendants contending it was a gift, and 
if a loan originally, that there had been four years’ adverse pos- 
session. To sustain this last plea, the defendants offered the evi- 
dence of one Samuel Braswell, who swore, that “ he had often 
heard John Huff offer to sell the boy. Henry Huff asked witness 
if he knew of John Huff offering to sell the boy. Witness told 
him he had heard him offer to sell. Henry Huff said nothing in 
reply. This was not long before his death.” 

The testimony being closed, the defendants moved for a non- 
suit, on the ground, that under this will the remainder-men, and 
not the administrator, should sue for this negro. The Court over- 
ruled the motion, on the ground that no executor had ever quali- 
fied and assented to the legacy, and that the division by the lega- 
tees, and their acquiescence therein, did not have the effect of an 
assent. To which decision defendant’s counsel excepted. 

The Court charged the Jury, among other things, “ That if 
John Huff received the negro as a loan, his possession was not 
adverse to Henry Huff, and the Statute would not run in his fa- 
vor until the character of his possession was changed. To effect 
such change, the defendant had offered evidence, that John Huff 
had offered to sell the negro, and that Henry Huff had notice 
thereof. The mere act of offering to sell the boy was not suffi- 
cient of itself to make the possession adverse, but that fact must 
be brought to the knowledge of Henry Huff. An offer by John 
Huff to sell any qualified or limited interest or claim he might 
have or claim in the boy, would not constitute his possession ad- 
verse, since he might have such right and the same be consistent 
with paramount title in another. The witness, Braswell, has 
stated a general offer to sell, and the Jury might regret that he 
was not more specific, since this is a matter of fact, of which the 
Jury are the exclusive judges, and with which the Court has 
nothing to do; that the Jury had heard all the evidence, and 
were the judges of the same; that if they believed, from the evi- 
dence, that John Huff claimed an absolute property in the negro, 
and offered to sell the same, and that Henry Huff had notice 
thereof, that the Statute commenced running in John’s favor 
from that time, as his possession then became adverse, and if four 
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years had elapsed from that time before the commencement of 
this suit, they should find for defendants. 

To which charge the counsel for defendants excepted— 

1st. Because that part of the charge about “ offering to sell the 
qualified or limited interest of John in the negro,” was about a 
state of facts of which there was no evidence before the Jury. 

2d. Because that part of the charge referring to the testimony 
of Braswell, was calculated to mislead the Jury, by casting doubt 
upon testimony in itself perfectly plain. 

And upon these several exceptions error has been assigned. 


T. R. R. Coss and N. G. Foster, for plaintiffs in error. 
G. B. Hayeoop and J. Hittyer, for defendant. 


By the Court—Warner, J. delivering the opinion. 


The first ground of error assigned to the decision of the Court 
below is, the admission of the certificate of the Clerk of the Court 
of Ordinary, as a part of the plaintiff’s title to the negro sued for. 


[1.] The plaintiff below sued, as the administrator, with the will 
annexed, of Henry Huff, deceased, and to make out his title to 
recover, he offered in evidence the certificate mentioned in the re- 
cord, to establish his appointment as such administrator. Two 
objections were made to its admissibility. First, because it ap- 
peared, on the face of the certificate, that the administrator was 
not qualified before the Court of Ordinary. Second, because it 
appeared on the face of the certificate of the Clerk of the Court 
of Ordinary, that the administrator was one of the Justices of the 
Court, presiding at the time the judgment of the Court was ren- 
dered, appointing himself such administrator. 

Both objections, in our judgment, were well taken, and should 
have been sustained by the Court below. By the fifth section of 
the Act of 1792, every executor, or administrator with the will 
annexed, is required to take the oath prescribed by that Act, well 
and truly to execute the same, at the time of proving the will, or 
on granting administration. By tha seventh section of the same 
Act, every administrator is required, when letters are granted to 
him, to take the oath prescribed, before the Register of Probates. 
Prince, 227. The Court of Ordinary has been substituted in the 
place of’ the Register of Probates. By the first section of the 
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Act of 1810, it is declared, the Inferior Court, when sitting for 
Ordinary purposes, shall have the original jurisdiction of all tes- 
tate and intestate estates, appointing administrators and guardi- 
ans, to qualify executors, administrators and guardians, &c. Prince, 
239. The Act of 1820, requires that the oath of a guardian, ap- 
pointed by the Court of Ordinary, shall be taken before the Court. 
Prince, 244. The oath of an executor, administrator or guardi- 
an, should, in our judgment, according to a fair construction of the 
Statutes, be taken before the Court of Ordinary ; and as a matter 
of practice, we think it would be more regular, to have the oath 
prescribed by the Statutes, entered on the minutes of the Court of 
Ordinary, and sworn to and subscribed by the executor, adminis- 
trator or guardian. Then the oath would constitute a part of the 
record. 

The argument for the defendant in error is, that the Court 
is bound to presume the administrator was duly qualified, when 
letters of administration have been granted to him by the Court 
of Ordinary. Such, undoubtedly, would be the legal presump- 
tion, had the plaintiff below offered in evidence his letters of 
administration; but he did not offer in evidence his letters of 
administration ; he offered in evidence a certified copy of the 
record from the Court of Ordinary, from which it affirma- 
tively appears, that the administrator was not qualified before 
the Court, but was qualified out of term time, or, as the 
Clerk states, in the “recess.” The certified copy of the record * 
offered in evidence affords no ground for presumption that the 
administrator was qualified before the Court during term time, 
but, on the contrary, expressly rebuts it. To presume he was so 
qualified, would be to presume against the facts apparent on the 
face of the record. Presumptions cannot be received in opposi- 
tion to affirmative facts. The Clerk certifies, that in the “re- 
cess,” May 29th, 1847, James W. Barrett was qualified as the ad- 
ministrator of Henry Huff, deceased, pursuant to an order of the 
Court, passed at the last term of the Court. Whether he was 
qualified by the Clerk, in the “recess,” or by some judicial offi- 
cer, the record does not inform us. 

[2.] With regard to the objection, that the plaintiff below pre- 
sided in his own cause, at the time the judgment of the Court was 
rendered, appointing him administrator on the estate of Henry 
Huff, the record shows, that he was one of the presiding Justices 
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of the Court at that time. We are, however, asked to presume, 
that inasmuch as the record shows there were four other Justices 
presiding, that he retired, and did not preside at the time the or- 
der appointing him administrator was passed by the Court. As 
we have already said, to allow such a presumption to prevail, 
would be to presume against the facts apparent on the face of the 
record. The record does not show he retired from the judgment 
seat, but, on the contrary, shows that he was there as one of the 
presiding Justices when the order appointing him administrator 
was passed; and when a fact appears by the record, we do not 
feel ourselves at liberty to presume against the existence of such 
fact. That a party cannot be a judge in his own cause and give 
a judgment in his own favor, was not controverted onthe argument. 

[3.] The second ground of error assigned to the judgment of 
the Court below is, the admission of the will of the testator in 
evidence in favor of the plaintiff. The Court admitted the will 
as evidence of the plaintiff’s title, and for other purposes, as the re- 
cord informs us. That the will of the testator is admissible in 
some cases in favor of the executor or administrator, with the will 
annexed, is readily conceded; but under the state of facts pre- 
sented by this record, we are of the opinion it ought not to have 
been admitted to show title in the plaintiff as against the defend- 
ants. The great question in the case, as appears by the record, 
was, whether Henry Huff, the testator, had given the negro in 
dispute to his son, John Huff, in his lifetime, or had only loaned 
him to his son—the defendants claiming title under John Huff. 
The only clause in the will which relates to the negro in dispute, 
reads as follows: “ For the love and affection I have for my son, 
John Huff, I Joan to him a negro boy named Edmund, so long as 
he may live, and after his death, to return to the surviving chil- 
dren, unless he should have an heir or heirs born to him—in that 
event, to go to them.” The negro had been in the possession of 
John Huff, as one of the witnesses states, about one year before 
the testator’s death. The testator had parted with the possession 
of the property in his lifetime. The will did not take effect un- 
til after the death of the testator. The administrator, with the 
will annexed, claims title to the negro as the legal representative 
of his testator, and to entitle him to recover as against the defend- 
ants, it was incumbent on him to have shown possession, or the 
right of possession, in his testator in his lifetime, by competent evi- 
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dence. The declaration of the testator, made in his will, that he 
had loaned the negro to his son, was not competent evidence, in 
our judgment, to establish that fact in favor of the administrator 
suing in his right. A party cannot give in evidence his own 
declarations in support of his own title, for the purpose of divest- 
ing the title of another, the more especially when such declara- 
tions have been made subsequent to the declarant’s having parted 
with the possession and title to the property. LaFarge vs. Knee- 
land, 7 Cowen’s Rep. 459. Phenix vs. The Assignees of Ingra- 
ham, 5 John. Rep. 412. Sprague vs. Kneeland, 12 Wendell’s R. 
164. Ezrs. of McKane vs. Bonner, 1 Bailey’s Rep. 115. The 
principle is the same if the declarant be dead, and his declarations 
be offered for the benefit of his estate. Romig vs. Romig, 2 
Rawle’s Rep. 241. Scull et al. admrs. of Irwin, vs. Wallace’s Ex- 
ecutors, 15 Serg. & Rawle, 231, ’3. The right of the administra- 
tor, with the will annexed, to recover the negro as a part of his 
testator’s estate, if he constituted a part thereof, would be estab- 
lished by the grant of his letters of administration, or by the cer- 
tificate of the Clerk of the Court of Ordinary, showing that let- 
ters had been legally granted to him. Assuming, as the Court 
below did, that the certificate of the Clerk of the Court of Ordi- 
nary was legal evidence of the appointment of the plaintiff as 
administrator, with the will annexed, onthe estate of Henry Huff, 
such certificate afforded sufficient evidence of his right and title to 
the possession of the goods and chattels of his testator; but 
whether the negro in controversy constituted a part of his testa- 
tor’s goods and chattels, at the time of his death, was a question 
of fact for the plaintiff to establish by competent testimony. The 
will of the testator was not necessary to show his ¢z¢/e to recover 
the possession of the negro; the grant of administration to him 
by the Court of Ordinary was sufficient for that purpose. For 
what object, then, was the will introduced by the plaintiff? For 
the sole purpose, so far as we can discover, to show the testator’s 
declarations, after he had parted with the possession of the negro 
to his son, that he had loaned him to him; that the testator, at the 
time of his death, asserted his title to the slave, and this act of the 
testator, it is insisted, is competent evidence in favor of the testa- 
tor’s legal representative in an action of trover, to recover the 
slave from the defendants, who insist that the testator made an ab- 
solute gift of the slave to his son, in his lifetime; the plaintiff in- 
VOL. VI. 57 
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sisting that it was not a gift, but a Joan merely, and being a loam 
only, he, as the representative of the testator, is entitled to have 
possession of the slave as a part of his testator’s estate. For the 
reasons already stated, we are of the opinion that it was not compe- 
tent for the plaintiff to have given in evidence the will of the 
testator, for the purpose of showing that his son had the posses- 
sion of the negro under a /oan from him in his lifetime; but that 
it was incumbent on the plaintiff, after showing his grant of ad- 
ministration, with the will annexed, to have also shown, by other 
competent evidence, that the slave in dispute was the property of 
his testator, at the time of his death, independent of any declara- 
tions made in his will to that effect. 

|4.] The evidence offered by the defendant, going to show that 
the legatees were of full age, that there were no debts, and that 
the estate had been divided by consent of the legatees, &c. was, in 
our judgment, properly rejected by the Court. It is the poliey 
of the law, that there should be a due and legal administration on 
all testate’s and intestate’s estates ; and when letters of administra- 
tion are granted by the Court of Ordinary, the administrator is 
elothed with full power and authority to reduce to his possession 
the estate of the decedent, and administer the same according to 
Yaw, without regard to the private arrangements or agreement of 
legatees or distributees. We do not say, that after a great length 
of time having elapsed from the death of the testator or intestate, 
a Court of Equity would not interfere upon 4 proper case being 
made; butit would require that a very strong case should be made, 
in our judgment, to authorize a Court of Equity to interfere with 
the due course of administration of a testator’s or intestate’s estate. 

The motion for a nonsuit was also properly overruled by the 
Court. Hf the negro was the property of the plaintiffs testator 
at the time of his death, he, as his administrator, was entitled to 
reduce him to possession, and make distribution thereof, as direct- 
ed by the will, if not needed for the payment of debts. The pri- 
vate arrangements or consent of the legatees, as to the division of 
the testator’s estate, could not have the effect to defeat the rights 
of the administrator under the law. 

[5.] The next ground of error is to the charge of the Court to 
the Jury. Ifthat portion of the charge of the Court excepted to, 
stood alone and disconnected with other parts of the charge, it 
would, in our judgment, be erroneous; but when we take the 
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whole of the charge together, we are not prepared to say there is 
error in it, although we think that part of the charge which 
relates to the offer of John Huff to sell any qualified or limited 
interest or claim he might have to the negro, is objectionable, 
for the reason that the record does not disclose that there was any 
evidence going to show any cffer to sell a qualified or limited in- 
terest in the slave. In Paschal, admr. vs. Davis, (3 Kelly, 260,) 
we held, that it was erroneous for the Court to charge the Jury 
on an assumption of facts that did not exist. The witness prov- 
ed a general offer to sell the negro, and the Court stated to the 
Jury, that they might regret he was not more specific. The call- 
ing the attention of the Jury to the offer to sell a qualified or lim- 
eted interest im the negro, when there was no evidence of an offer 
to sell such qualified or limited interest by John Huff, coupled 
with the expression of regret that the witness was not more spe- 
cific on that point, was calculated to mislead the Jury, and to in- 
duce them to believe that there was some evidence of an offer to 
sell a qualified or limited interest in the slaye by John Huff, and 
that it was a matter of doubt, from the evidence, whether he had 
offered to make a general sale of the negro, or to sell some spe- 
cial or qualified interest in him, when the offer to sell, as stated by 
the witness, was general and without qualification. While we are 
of the opinion that the particular portion of the charge excepted 
to as erroneous, had better been omitted by the Court, yet the 
latter portion of the charge states the law correctly, and fairly 
submits the question to the Jury. The Court charged the Jury, 
that they had heard all the evidence, and were the judges of the 
same; that if they believed, from the evidence, that John Huff 
claimed an absolute property in the negro, and offered to sell him, 
and that Henry Huff, the plaintiffs testator, had notice thereof, 
that the Statute commenced running in John’s favor from that 
time, as his possession then became adverse; and if four years 
had elapsed from that time before the commencement of this suit, 
they should find for the defendants. We reverse the judgment 
of the Court below, on the grounds of error in admitting the cer- 
tificate of the Clerk of the Court of Ordinary, and the admitting 
in evidence the will of the testator, and affirm the judgment of the 
Court on all the other grounds of error assigned upon the record. 
Judgment reversed, 
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No. 60.—G. B. Hayeoon, admr. &c. plaintiff in error, vs. OLDER 
NEAL, defendant. 


[1.] The writ of error will be dismissed if no notice of the signing of the 
bill of exceptions is filed in office and served upon the opposite party, as 
required by the Act organizing this Court. 


Issue was joined in this cause with a protestation, on the ground 
that there was no notice of the signing of the bill of exceptions, 
served upon the defendant, or filed in office, as required by the 


Act. 
N. G. Foster and T. R. R. Coss, for the motion. 
J. Hittyer and G. B. Hayeoop, contra. 
By the Court. 


The writ must be dismissed. The same question has been 
made before us on several occasions, and the reasons for our de- 
cision have been given and repeated more than once. The Act 
organizing this Court is imperative, and we have no authority to 
change it. 

Let the writ be dismissed. 





No. 61.—Co.eman Pirrts, plaintiff in error, vs. ELEANor Hen- 
prix, defendant. 


[1.] The possession of land by a tenant in dower, or as the co-distributee 
of an estate, is such an interest as may be seized and sold under an execu- 
tion. 

[2.] A growing crop of corn, after it is laid by, and before maturity, passes to 
the purchaser of the land. 


Trover, in Cass Superior Court. Tried before Judge Wricur, 
February Term, 1849. 
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This was an action of trover, brought by Eleanor Hendrix 
against Coleman Pitts, for one hundred barrels of corn. It ap- 
peared from the record of the proceedings, that Hendrix, 
the husband of Eleanor Hendrix, died in possession of a certain 
tract of land—after his death, Eleanor Hendrix remained in pos- 
session. An execution against Eleanor Hendrix was levied by 
the Sheriff upon “all the interest she had in the land,” which was 
sold, and purchased by Coleman Pitts, At the time of the sale 
there was a growing crop upon the land. So soon as the corn 
matured, Coleman Pitts gathered and carried it away; where- 
upon, Eleanor Hendrix commenced this suit. 

The defendant’s counsel insisted before the Court below, that 
the Sheriff, having seized and sold “all the interest which the 
plaintiff had in and to the land,” and she being in possession of 
the same, could not deny having title to the land, and that the sale 
of the land under the execution as levied, conveyed to the defen- 
dant the interest and the estate which the plaintiff had in and to 
the land, and also the growing crop of corn on the land, and that 
he had a right to gather it after it matured. 

All which positions were overruled by the Court as being in- 
applicable to this case; and the Court charged the Jury, that the 
plaintiff was entitled to recover, because the levy of the Sheriff 
was void for uncertainty, and, therefore, conveyed no title to the 
defendant for any thing; that alevy on land, to be valid, must dis- 
tinctly point out the interest which the defendant has in the land— 
one-fourth, one-half, &c. just as the case might be—and this not 
having been done in this case, the sale was void, and the Jury 
ought to find for the plaintiff the highest value which the corn 
was proven to be worth. 

Which decision and charge of the Court were excepted to by 
the counsel for the defendant, and upon these exceptions error 
was joined. 





W. Axwy, for plaintiff in error. 


James Miuner, for defendant, 


By the Court—Lumpxin, J. delivering the opinion. 
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We have scrutinized closely the facts of this case, to find, if 
we could, some legal reason to sustain the decision of the Court 
below. The contest between these parties is an unequal one, and 
it is apparent from the record before us, that the defendant, Pitts, 
has got greatly the advantage of his female adversary. He has 
bought her entire interest for fifty dollars, when the Jury have 
found that the crop alone, which was growing on the land at the 
time of the sale, to be worth one hundred and fifty-six dollars. 
Our investigation has been unavailing, however, except to satisfy 
us that, in law, the defendant is protected in his purchase. 

[1.] Was the interest of Mrs. Hendrix, the defendant in exe- 
cution, such as could be seized and sold? Every legal interest 
in real and personal property can be. The interest of a co-dis- 
tributee in land which has not been divided, can be levied on and 
sold. A mere possession can be sold—it isthe evidence of titlek— 
and the debtor and defendant will not be permitted to deriy the 
title, or to set it upin any one else. Here, the defendant in exe- 
cution was not only in possession of the land and cultivated it, but 
the evidence shows that she was the widow of the former occu- 
pant, who died on the premises, and that she has resided there 
ever since. She has, therefore, an interest in the land greater 
than the mere naked possession—either a right of dower or a 
child’s part. If an interest in remainder or reversion, or even a 
contingent interest can be sold, it is clear that this was such an 
interest as was subject to levy and sale. 

In the case of Jackson vs. Graham, (3 Caines’ Rep. 188,) the 
plaintiff’s title was deduced under a judgment, execution and 
Sheriff's deed thereon to the lessor, the defendant in the eject- 
ment being the person against whom the judgment was rendered 
and execution issued; and it was shown, that before the entry of 
the judgment, the defendant had been, and then was, in possession. 
The defendant offered to prove that one Day was the real owner 
of the premises, and that the defendant had no interest in them. 
This evidence was rejected, and the plaintiff recovered, An ap- 
plication was made to set aside the verdict, and one ground taken 
was, that Graham was a mere tenant at will, and had no transfer- 
rable interest, either by his own act or by operation oflaw. The 
Court denied the motion, and gave judgment for the plaintiff, say- 
ing that the defendant under an execution became quasi tenant to 
the purchaser ; that the purchaser was entitled to all the right the 
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defendant had inthe premises, and to possession as part of hisright, 
and that this would be of no prejudice to the real owner. The 
defendant had a chattel interest in the land liable to be sold. A 
Court of Law will not inquire what interest, what title, the defen- 
dant had under such circumstances. He is precluded from mak- 
ing the objection that he has no title. 

In a very recent case, Thomas vs. Simpson, (3 Barr’s Rep. 60,) 
this identical question is made and decided. There, as here, the 
widow was in the actual possession at the time of the death of her 
husband, retained the possession during the minority. of her chil- 
dren, receiving and expending the rents, issues and profits of the 
premises. The Supreme Court of Pennsylvania held and declar- 
ed, that it had been so repeatedly ruled in that State, that her in- 
terest was subject to execution and sale. And Rogers, Justice, in 
delivering the opinion of the Court, said, “‘ Granting that Eliza- 
beth Simpson, the widow, may have been treated as a disscisor, 
or retaining the possession of the premises without authority, yet, 
as her possession has been recognized by those who alone have a 
right to complain, 7 is difficult to comprehend the position that she 
acquires no right or interest at law in the real estate.” 

[2.] Did the growing crop of corn pass with the land? We 
think it did. Mrs. Hendrix’s interest was sold, and this constitu- 
ted an item of that interest. It necessarily passed, therefore, by 
the very terms ofthe sale. By law, the growing crop could only 
be separately sold, after maturity. If it did not pass under and 
by virtue of the sale of the land, it could not be reached at all. 
Before maturity, the crop only constitutes an element of value, 
and is not itself a distinct chattel. 

A distinction is attempted to be drawn between a maturing and 
a matured crop—between a crop laid by and one ripe and ready 
to be gathered. We do not believe that this distinction can be 
supported. If I buy a tract of land, the owner of the crop is 
entitled to enter and gather it; or ifthe crop be separately sold, 
the purchaser has this privilege ; but neither has the right to have 
his immature crop nourished on another’s soil. It isinconsistent 
with the idea of exclusive and paramount title. If it were oth- 
erwise, small grain, such as wheat, rye, oats and barley, and even 
turnips and all other crops which do not require farther cultiva- 
tion, might be claimed as not having been transferred with the 
land. It is desirable, perhaps, to have these specified in the ad- 
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vertisement, with the view to attract bidders. The omission to 
do so by the Sheriff, cannot affect the title of the purchaser. 

The only other point made in the bill of exceptions, is the com- 
plaint against the charge of the Court to the Jury, that they ought 
to find the highest price of the corn which was proven. We 
have overruled that proposition in the case of Foster vs. Brooks, 
admr. &c. recently decided at Macon. The Jury may do it—they 
are notobliged to do it. Itis a matter of discretion and not of duty. 

The judgment of the Circuit Court must, therefore, be revers- 
ed and a new trial granted. 





No. 62.—Wi.u1am Smirn and Atrrep Sorter, plaintiffs in er- 
ror, vs. Dani#i R. Mircue.t, defendant. 


[1.] The assignment of errors cannot enlarge the bill of exceptions, but must 
be supported by it. 

[2.] The notice of the signing of the bill of exceptions must be signed by the 
party or his counsel. , 


Motion to dismiss the writ of error. 


The defendant in error in this cause joined issue, with protes- 
tation, to the first assignment of error, because, in the assignment 
of errors, it is alleged that the counsel for Smith requested that 
the Jury should be polled before the verdict was recorded, when 
there is nothing in the bill of exceptions, or the record, to show 
that any such request or motion was made before the verdict was 
recorded. 

The defendant in error farther moved to dismiss the writ of er- 
ror, on the grounds— 

ist. That no notice of the signing of the bill of exceptions by 
the presiding Judge, was served on the defendant in error, as re- 
quired by law. 

2d. Because the notice of the signing of the bill of exceptions 
by the presiding Judge, was not filed in the Clerk’s office of the 
Court in which said cause was tried, according to law. 
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3d. Because the writ of error served on the defendant in error, 
is in a different cause from the one to which the defendant is cited 
to appear and defend. 

4th. Because the case stated in the record is different from that 
in which the writ of error is sued out. 

The notice served and filed in this case was not signed by the 
plaintiffs in error or their counsel. 

The bill of exceptions stated the cause as being between Dan- 
iel R. Mitchell, and William Smith, Hugh M. Cunningham and 
Alfred Shorter, It farther appeared from the bill of exceptions, 
that Hugh M. Cunningham had died pending the suit, and that 
his representatives had never been made a party. The writ of 
error and citation stated the names of Smith and Shorter alone 
as plaintiffs in error, but in describing the case below, the writ of 
error stated the name of Cunningham also. 


Axin & McDona .p, for the motion. 
W.H. Unperwoop & Trippr, contra. 
Per Curiam—Nisset, J. delivering the opinion. 


[1.] The assignment cannot enlarge the bill of exceptions, and 
as in this case, it states a material fact, to wit: that the request to 
poll the Jury was made before the verdict was recorded, which 
does not appear in the bill, that statement must be stricken out 
of it. 

In the descriptive part of the bill, and also of the writ of error, 
Cunningham is stated to have been a party to the cause below. 
The record shows that he had been a party, but had been dis- 
missed by order of the Court. He was not a party when the 
cause was tried below. In the writ of error, and in the citation, 
he is not made a party—the only parties are Mitchell, Smith and 
Shorter. In this the pleadings all agree; the variance is immate- 
rial, and the pleadings might be amended so as to conform literal- 
ly, if necessary. 

[2.] The notice of the signing and certifying of the bill, is not 
signed by any one. There is an acknowledgment of service on 
it by the defendant in error—it states the case truly and comes up 
with the record. That this is notice in fact, may be conceded, 
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but it is not legal notice. To be so, it must be signed by the 
plaintiff in error or his counsel. As this objection is now made 
for the first time, we will not dismiss this cause, but in future a no- 
tice, to be valid, must be signed. 


No. 62.—Wiiuiam Situ and Atrrep Suorter, security on ap- 
peal, plaintiffs in error, vs. Danie: R. Mircuett, defendant. 


[{1.] It is not the right of the parties to poll the Jury in civil causes, but it is 
discretionary with the Court to allow them to be polled or not. 

[2.] The dispersion of the Jury, after the verdict is handed in to the Clerk, 
and before it is received by the Court: Held, to be a good reason for a re- 
fusal to permit the Jury to be polled. 

[3.] If the proper parties are not before the Court, and the Court cannot 
make a complete decree without affecting their interests, the objection may 
be taken at the trial and the bill will be dismissed. 

[4.] The mere non-joinder of a party, who might be aproper party, but whose 
absence works no prejudice to the rights of those whoare before the Court, 
is not a fatal objection to the Court’s proceeding to a decree, and the bill 
will not be dismissed on that account at the hearing. 

[5.] If one in treaty with another for the sale of property, misrepresents a 
material fact, stating it to be true, when at the same time he knows it to be 
false, and the other party trusts to the statement and acts upon it, it is a posi- 
tive fraud, for which Equity will rescind the contract. 

[6.] Such a fraud may be perpetrated by acts as well as by words, and by any 
artifices designed to mislead, as well as by representations. 

[7.] Whether a party thus misrepresenting a fact, knows it to be false or not, 
is wholly immaterial; for the affirmation of what one does not know to be 
true, or believe to be true, is equally, in morals and in law, as unjustifiable as 
the affirmationof what is known to be positively false. Itis a fraud on ac- 
countof which Equity will rescind the contract and reinstate the parties in 
their original rights. 

[8.] If a party thus affirming a fact believes i¢ to be true, when it is false, it is 
a fraud in Law, and Equity will rescind the contract and restore the parties 
to their original rights. 

[9.] And if a party innocently, by mistake, misrepresents a fact, which is 
material, and to which the other party trusts, itis cause for rescinding the 
contract, because it operates as a surprise and an imposition upon him. 


In Equity, in Floyd Superior Court. Tried before Judge 
Wrieut, October Term, 1848. 
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Daniel R. Mitchell filed his bill of complaint in Floyd Superior 
Court, charging that on the 12th of May, 1841, being owner of a 
valuable tract of land lying near the city of Rome, in the fork of 
the Oostanaula and Etowah Rivers, it was agreed and contract- 
ed between him and one William Smith, that Smith would pur- 
chase the said land at the sum of $8,000; whereupon, Smith gave 
complainant his notes, one for $2,000, due December 25th, 1842, 
and the other for $6,000, due 25th December, 1843, and Mitchell 
gave his bond fortitles. It was further agreed, at the same time, 
that if Smith should be unable to pay the notes, then Smith was 
to pay a reasonable rent per annum for the premises, and also 
$1,000 for the premises whereon the abutment of a contemplated 
bridge should be built, with the right of way through the land. 
Early in the year 1842, Smith stated to Mitchell, that he had made 
an arrangement with a Bank in Columbus, to take in payment of 
certain claims on the Western Bank of Rome, such notes as 
Mitchell, John H. Lumpkin and Thomas C. Hackett would say 
were good, and requested Mitchell to make a statement concern- 
ing a note on William H. Moore, of Alabama. Mitchell declin- 
ed, stating that when he knew Moore, he was good, but that times 
were uncertain, and that he had heard nothing of him for some 
years back. The bill charges, that Smith and one Hugh M. Cun- 
ningham, of the State of Alabama, combining to defraud complain- 
ant, Smith procured from Cunningham, a letter directed to 
Smith, in which he stated in substance, that he boarded with Moore, 
and knew his situation as well as Moore did himself; that he did 
not owe more than $20 or $30,000, and owned two hundred ne- 
groes and three or four of the best plantations in Talladega, and 
if his property was sold, it would bring at least $100,000 ; that he 
considered him as good as any man in Alabama, and, moreover, 
that he had a claim against the United States of $40,000. Upon 
the presentation of this letter, complainant, (Mitchell,) having 
the utmost confidence in Cunningham, made a written statement, 
as desired by Smith, of the solvency of Moore. Shortly after- 
wards, Smith applied to Mitchell to know if he would take 
Moore’s note for the notes ($8,000) he held on Smith, which 
Mitchell agreed to do if Cunningham would indorse the note. 
Smith assured complainant that Cunningham would do so, and 
then inquired, if Cunningham should be absent, or any thing hap- 
pened, so that he might not procure his indorsement, would any 
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other good name do; to which complainant replied, he would take 
any body that was good. Smith said there was Tom Jones and 
Grief Harwell, that he knew were good, and he could get them. 
About 11th April, 1842, Smith tendered Mitchell with a note pur- 
porting to be signed by Moore, and Jones and Harwell as sure- 
ties, for $7,500, in satisfaction, together with $500 which Mitchell 
had promised as a bonus to Smith, whenever he launched a steam- 
boat at Rome, of the notes of Smith for $8,000. Smith, the bill 
charges, again represented that Jones and Harwell were good, 
and that Moore was also good, and gave as a reason why Cunning- 
ham had not indorsed the note, that he was gone to Mobile, and 
again exhibited the letter of Cunningham before set out. The 
bill charges, that from these fraudulent and false representations 
of Smith and Cunningham, complainant was induced to give up 
his notes for $8,000 and receive the note for $7,500, and at the 
same time made a deed to the land to Smith. 

The bill farther charges, that Moore was wholly insolvent, and 
was generally known to be so for several months before the let- 
ter of Cunningham was written; that Jones and Harwell were, 
at that time, and for a long time previously, utterly and hopelessly 
insolvent; that Moore was not in Alabama, but was in Washing- 
ton City, Arkansas or Texas, at the time said note, purporting to 
be made by him, bears date; and that the same, whenever or 
wherever made, was prepared for the express purpose of perpe- 
trating a fraud on the complainant or some one else; that Cun- 
ningham was not gone to Mobile, as falsely stated by Smith, and 
that the insolvency of Moore, Jones and Harwell was well known 
to Smith, and unknown to the complainant. Thebill farther char- 
ged, that Smith had boasted he could “ cheat Mitchell out of his 
eyes, and he wide awake.” 

The bill prayed that the deed to the land might be delivered up 
to be eancelled, and that Smith and Cunningham may be decreed 
to comply with the original contract of sale, and then receive ti- 
tles, or that the said William Smith may be decreed to do so and 
to receive back the note of Moore, Harwell and Jones, or that 
the whole contract may be rescinded. 

The answer of Smith admitted the sale and the agreement at 
the time, but insisted that the notes for $8,000 were to be dis- 
charged by other good notes. He denied that the letter of Cun- 
ningham was written before complainant gave the recommenda- 
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tion to the Bank, and stated that complainant said he knew 
Moore’s condition, and was willing to take the note upon his own 
knowledge, but that he would like to have Cunningham’s opin- 
ion about the indebtedness of Moore, and that the letter was 
written under these circumstances. He denied that the recom- 
mendation was procured by any fraudulent representation of him- 
self or Cunningham. He denied that he applied to the complain- 
ant to take Moore’s note, but that the complainant voluntarily 
proposed to take the note of Moore, stating that he knew him 
and knew his note to be good; and farther denied any fraudulent 
intention in transferring the note. He denied that complainant 
offered to take the note, provided Cunningham would indorse it; 
on the contrary, the complainant agreed to take Moore’s individ- 
ual note. Some time afterwards, the complainant asked defen- 
dant if Cunningham would not indorse it. Defendant replied 
that complainant knew Cunningham was not in the habit of in- 
dorsing notes for any person. Complainant said if Cunningham 
would not indorse it, perhaps Harwell and Jones would, and that 
would be satisfactory. He denied making any representation at 
that or any other time, as to the solvency or ability of Jones or 
Harwell, but concurred in opinion with complainant, that Moore 
was good—remarking, at the time, that complainant knew him 
better than he did. He denies that he knew Moore to be insol- 
vent, nor does he now believe that he is. He does not know any- 
thing about the absence of Moore at the time the note was signed, 
but denies that it was procured with any fraudulent intention. 
The answer stated fully the consideration paid Moore for the 
note. He denied ever boasting that he could cheat Mitchell out 
of his eyes. The answer fully and distinctly denied every allega- 
tion of fraud or fraudulent intention. 

The defendant, Cunningham, answered that portion of the 
bill charging confederacy on him, admitted the writing of the let- 
ter, insisting it contained the truth, and denied all fraudulent in- 
tention. On the first trial there was a decree against Smith. 

At the April Term, 1848, the death of Hugh M. Cunningham 
being suggested, the case being on the appeal, on motion, it was 
ordered, that complainant have leave to amend his bill by striking 
out hisname. At the same term, (April, 1848,) an order was en- 
tered on the minutes, that the defendants have leave to except to 














' 462 SUPREME COURT OF GEORGIA. 


Smith and Shorter vs. Mitchell. 








the opinion of the Court, that the complainant could proceed 
against the surviving defendant at the trial term. 

At the October Term, 1848, the cause came on for trial, when 
the counsel for defendants objected to the complainant’s proceed- 
ing until the representative of Cunningham was made a party. 
The Court overruled the objection, and the counsel for defend- 
ants excepted. 

There was a great volume of evidence submitted to the Jury 
and embodied in the bill of exceptions, with reference to the in- 
solvency of Moore, Jones and Harwell, at the time of the ex- 
change of the notes. The testimony was in some degree con- 
flicting} as to the notoriety of Moore’s insolvency at the time. 
There was no conflict in the testimony showing that Jones and 
Harwell were notoriously insolvent. Moore, Jones and Harwell 
lived in Talladega County, Alabama, some ninety miles from 
Rome, where Mitchell and Smith resided. It was in evidence 
that Smith was frequently in Talladega, about the time Moore 
commenced to be suspected of failure, and had dealings with 
Moore, and that Mitchell never wasthere. There was evidence 
of several circumstances insisted on by the complainant, as proy- 
ing notice to Smith, and there were other circumstances relied on 
by defendants, to show that Mitchell did not rely on Smith’s state- 
ments in the making of the transfer. There was also evidence to 
show that the note was not genuine as to the signatures of Moore 
and Harwell. 

It is unnecessary, for the proper understanding of the decision 
of this case, to embody more of this mass of testimony in this 
statement. 

The counsel of defendants requested the Court to charge the 
Jury, “If the solvency of Moore was a matter of opinion or a 
fact, equally open to the inquiry of both, and there was no special 
confidence or relation between the parties, and each met the 
other on equal grounds, the mistaken opinion of Smith as to 
Moore’s solvency, expressed to Mitchell, the plaintiff, (if express- 
ed at all,) is not sufficient to avoid the contract of sale.” Which 
charge the Court refused to give as asked, but charged the Jury, 
that this was the law, with this qualification—that if Smith repre- 
sented Moore to Mitchell to be solvent, and Mitchell relied upon 
the statement of Smith, it was sufficient to avoid the contract. 

The counsel for defendants requested the Court to charge the 
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Jury, that “to constitute the fraud complained of, Smith must 
have represented Moore to be solvent, when in truth and in fact 
he was insolvent, and that Smith knew it.” This charge the 
Court refused to give, but charged, that “if Smith represented 
Moore to be good, when at the time he was insolvent, and Mitch- 
ell relied upon Smith’s statement, it was immaterial whether 
Smith knew of his insolvency or not; it was a fraud, and was suffi- 
cient to set aside the contract.” 

After the charge, the Jury were taken totheir room, and some- 
time after night the Judge came upon the bench to receive the 
verdict, but the Jury not coming into Court, the Judge directed 
the Clerk to receive the verdict when the Jury should be ready 
to deliver it; which was accordingly done in the absence of the 
Court, the Judge having retired to his lodgings. The next morn- 
ing, at the meeting of the Court, the Jury being assembled and 
called, the counsel for the defendants moved that the Jury should 
be polled, and each Juror asked if he had agreed to the verdict, 
insisting that the verdict had been delivered to the Clerk, in the 
absence of the Court, without the consent of defendant or his 
counsel, and in the absence of defendant’s counsel. The plain- 
tiffs counsel objected because the Jury had dispersed. The 
Court overruled the motion. 

All of which decisions, charges, and refusals to charge, and re- 
fusal to have the Jury polled, were excepted to and are alleged 
here as error. 7 


ALEXANDER, UNpDERWoop & Triprrt, for plaintiffs in error. 


W. Axin and C.J. McDonatp, for defendant in error, cited 
and commented on the following authorities : 


2 Cowen, 438. 3 Term R. 51. 10 Wend. 412. 13 Wend. 
277. 19 John. R. 290. Chitty on Contracts, 447, 448, 450, 451, 
452, 453. 2 Nott & McCord, 76, 538. 

1 Nott & McCord, 142. 2 Kelly’s Rep. 71. 

1 Story’s Com. on Eq. 202. 2 Kelly,72. 6 Term R. 637. 13 
Peters, 26. 2 Peters’ Dig. 357, §§44 and 45. 2 Cow. 129. 1 
Story Com. on Eq. 121, 158,161. 1 Madd. Ch. 262. 

1 McCord’s R.24. Ib. 525. 1 Chitty’s Crim. Law, 634. 4 
Pick. R. 239. 12 Pick. 496. 5 Greenl. R. 333. 
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3 McCord’s R. 276, 467. 2 Salk. 646. 3 John. R. 532. 4 
Term R.4. 6 Wend. 436. 7 Wend.160. 1 Kelly, 556. Ib. 
580. 

1 Cowen, 306. 5 Wend.87. 11 John. R. 408. & Wend. 490. 
1 Cowen, 382. 5 John.68. 9 16.310. 11 Wend.9. 13 1b.101. 
1 McCord, 454. 7 Durnford §& East, 64. Chitty on Bills, 173. 

16 John. R. 201. 15 Jb. 240,’1. 616.5. 6 Conn, 484, 491. 
2 John. R. 455. Chitty on Contracts, 750. 

2 Paige’s Ch. R.128. 2 McCord’s Ch. R. 421. 1 Smith Ch. 
Pr. 512. 3 Kelly, 261. 6 Ves. R. 182,’3. 

1 Story’s Eq. Jur. §192. 1 Story’s Cir. Ct. Rep. 172. 1 Bur- 
rows’ R. 475. 

Broderick vs. Broderick, 1 Peere Wms. 240. 13 Peters, 119. 

Story’s Eq. Jur. §193. 13 Peters, 36. 

4 Pick. 242. 12 Pick. 512. 

Fox vs. Smith, 3 Cow. 23. 1 Chitty’s Crim. Law, 635. 


By the Court-—Nisset, J. delivering the opinion. 


[1.] The verdict in this case was handed tothe Clerk, by order of 
the presiding Judge, in the recess of the Court, at night, and with- 
out the consent of the defendant, Smith, or his counsel. In the 
morning, the Jury having dispersed, and being now in Court, the 
defendant moved to examine them by the poll, whether they had 
agreed upon a verdict. The motion was refused. Under the 
circumstances of this case we do not think that the Court erred 
_ in this refusal. It does not appear from the record, that the ver- 

dict had been recorded when the motion to poll the Jury was 
made. I conclude, as a matter of legal inference, that it was not 
recorded. It cannot be recorded until returned, and when re- 
turned, can be recorded only upon the order of the Court. The 
delivery of the verdict to the Clerk, is no return—it was deliver- 
ed to him simply for safe keeping until the Court should meet. 
If he had spread it upon the record, the record would have been 
a nullity. Being delivered to the Clerk, it was still necessary 
that it be read and received in open Court, and in the presence 
of the parties, that, before record, they might make all proper le- 
gal objections to its going to record. In criminal cases, I should 
hold the delivery of the verdict to the Clerk, and a dispersion of 
the Jury before its return, altogether irregular, and in civil cases, 
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a dangerous and highly inexpedient practice—particularly with- _ 
out the consent of the parties. 

Because, although it is not the right of the parties, neces- 
sarily, to poll the Jury, yet it isa privilege within the discretion 
of the Court, which it will not, without good reason, deny to 
them ; and the dispersion of the Jury, after the verdict is handed 
in to the Clerk, and before its reception by the Court, must al- 
ways be a good reason for denying it. I take it for granted, that 
the verdict here had not been, because it could not have been, le- 
gally recorded, when the demand was made to poll the Jury. 
The unanimous agreement of the Jury is necessary to make their 
verdict legal. The verdict is the judgment of twelve men, freely 
rendered, upon the issue submitted to them for trial. Whether 
it be right upon principle, or prudent as to expediency, to require 
unanimous verdicts, are questions about which much may be said, 
both affirmatively and negatively, but which are not for our de- 
termination. Each Juryman is bound by his oath to give his ver- 
dict, and it is his unquestionable right, and his solemn duty, to 
withhold hisassent to a verdict which his mind and conscience can- 
not approve. From these propositions it follows, that it is his 
right to object to the record of a verdict, returned by his fellows, 
to which his mind and conscience do not assent. Farther, it is 
the right of the parties, that each Juror should agree to the ver- 
dict—without this it is no verdict. Not only so, but it is their 
right to know that each Juryman has agreed upon the verdict. 
The only question is, how 7s it to be ascertained that the Jury have . 
agreed? I reply, it is the duty of the Court to see to it, that 
each Juror agrees to the verdict, and it is within his discretion to 
adopt such means as the law and the usage of the Courts allow, 
to ascertain that fact. Among these means is the examination of 
the Jury, when they return their verdict, individually, or, as it is 
called, by the poll. This may be done whenever the Court, on 
any account, has reason to believe that the verdict is not unani- 
mous. It may be done at the instance of a Juror, or at the in- 
stance of a party. It is our judgment, that in civil causes, (with- 
out saying what would be the rule in criminal cases,) it is discre- 
tionary with the presiding Judge to poll the Jury or not. We 
pretend not to prescribe rules for the exercise of this discretion. 
It is proper, however, to say, that the Jury ought to be polled, 
whenever there is any good reason to believe, no matter how the 
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fact is manifested, that any one of the Jury has not agreed to the 
verdict. To allow the. parties the right to examine the Jury in 
all cases, would be to subject it to an influence which might occa- 
sionally, at least, destroy the independence of Jurors, and taint 
the purity of trial by Jury. The agreement of all the Jury is 
signified, in our practice, by the written verdict, the signature of 
the foreman, the call by the Clerk of the names of the Jury, and 
their tacit acquiescence. Ordinarily these things are sufficient to 
satisfy the Court that all are agreed. If, however, notwithstand- 
ing these evidences of assent, the Court is made to believe that 
they have not all agreed, whether by suggestion of a party, by 
facts or circumstances, it ought to order an examination. Over 
the whole matter the presiding Judge exercises a wise discretion, 
and in the exercise of that discretion he stands amenable to this 
Court, by writ of error. Martin vs. Marwick, 1 McCord, 24. 
The State vs. Allen, Ib. 525. 1 Bailey, 3. 2 Alabama. The 
People vs. Perkins,1 Wend. 91. Commonwealth vs. Roby, 12 
Pick. 496,513. 5 Greenleaf’s R. 333. 3 Cow. R. 23. 18 Johns. 
R.128. 2 Hale’s P. C.299. 

[2.] The motion to poll the Jury in this case was properly re- 
fused, because they had dispersed before it was made. It would 
be dangerous in the extreme to permit it after their separation— 
after each one had been exposed to the action of public opinion, 
or to the approaches of parties or their friends. Whilst the Ju- 
ries of our country are as reliable for intelligence and integrity 
as those of any other country, yet it is possible for them—for one, 
say, out of the twelve—to be influenced to dissent, particularly in 
cases involving large amounts, much feeling, or great complexity, 
and more especially in cases sounding in damages, where the find- 
ing, in the very nature of the case, must be the result of compro- 
mise and concession. We are clear that the only safe, general 
tule is to deny the application in all such cases. 

[3.] The question in relation to the parties, I consider as free 
from any difficulty. It is important to know what was the mo- 
tion, the overruling of which is complained of. Cunningham was 
a party defendant to the bill. Upon the first trial a decree was 
had against Smith, andan appealentered. At April Term, 1848, 
Cunningham being now dead, and his death suggested, on motion 
of complainant, (Mitchell,) it was ordered, that the bill be amend- 
ed by striking out hisname. At the same time an order was en- 
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tered on the minutes, “that the opinion of the Court, that the 
complainant has the right to proceed against the surviving defen- 
dant, be so far left open as toallow the defendant to except to the 
decision as made at the trial term.” 

At the October Term, 1848, counsel for the defendants moved 
the Court, that the complainant could not proceed until the repre- 
sentatives of Cunningham were made parties, which motion was 
overruled, and it is complained that the decision was erroneous. 
At the previousterm, by an order, amounting to a judgment, Cun- 
ningham had been dismissed. The supplemental order did not, 
as we construe the two orders, (for they must be taken together, 
being in pari materia,) leave open what was there adjudged, to 
wit}: that Cunningham be dismissed; but only reserved to the de- 
fendant the right, upon the trial, to except to the complainant’s 
proceeding against the defendants left upon the record. The dis- 
missing of Cunningham was one thing, the right to proceed 
against the other defendants after his dismission was another. The 
complainant, upon dismissing Cunningham, took the hazard of 
being able or not, to proceed to a decree against Smith and his 
surety on the appeal. To object to his doing so, was the right 
reserved by the supplemental order—the reservation was scarcely 
necessary, for the right, I apprehend, would have existed without 
it. The construction given to the two orders by plaintiffs in 
error, would place the Circuit Judge in the childish attitude of 
having passed an order dismissing a party, and at the same mo- 
ment an order to consider him as not dismissed, but that the ques- 
tion of dismissing him be open. 

At the term when the motion of plaintiffs in error was made, 
Cunningham was not on the record—he had been removed—and 
there was nothing on the record upon which to found a motion to 
make his representatives parties. What, then, was the complain- 
ant’s motion? It was to dismiss the bill, because Cunningham be- 
ing discharged, his representatives could not be made parties. 
The motion goes upon the assumption, that in the case made, 
Chancery cannot decree against the defendants, because the es- 
tate of Cunningham is not before the Court. It is competent for 
the defendant to object at the hearing, that the proper parties 
are wanting—there are some considerations which modify this 
rule, but such is the general rule. “If the proper parties are 
not made, (says Mr. Story,) the defendant may either demur to 
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the bill, or take the objection by way of plea or answer, or when 
the case comes on to a hearing, he may object that the proper 
parties are wanting, or the Court itself may state the objection 
and refuse to proceed to make a decree; or if a decree is made, it 
may, for this very defect, be reversed on a re-hearing or on an 
appeal ; or if it be not reversed, yet it will bind none but the par- 
ties to the suit and those claiming under them.” Story’s Equity 
Plead. §75. 16 Vesey, 325, 326. Mitford’s Eq. Pl. by Jeremy, 
180. 2 Atk. 510. 3John. Cas. 311, 316, 317. Calvert on Par- 
ties, ch. 2, §4. 2 Danl. Ch. Prac. ch. 12, §2. 

The rule as to parties is variously stated by different commen- 
tators and eminent Chancellors; all, however, agree in this—that 
Chancery will not proceed to a decree unless all parties interested 
in the subject of the suit are before the Court. See this question 
discussed in Rice vs. Tarver and others, 4 Ga. Rep. 586 to 588, and 
authorities there referred to. 

[4.] Had Cunningham or his estate such an interest in the sub- 
ject of this suit, as made it impossible for the Court to proceed to 
a decree without doing injustice to it? Was the presence of his 
representatives necessary to enable the Court to make a decree 
which would do complete justice and close up the litigation? We 
think not. The bill shows that he was no party to either the first 
or second contract between Smith and Mitchell; he had nothing 
whatever to do with the transactions between these persons in 
the beginning; and he is in no way connected with the transaction 
by which the notes of Smith to Mitchell were paid off by Moore’s 
note, except that in a letter to Smith, which he showed to Mitch- 
ell, he stated facts in relation to Moore’s solvency, and gave his 
opinion that he (Moore) was solvent. The bill charges a confed- 
eracy between him and Smith, founded on this letter, to defraud 
the complainant, Mitchell. This is all the connection he had in 
any way whatever with the subject of the suit. He, therefore, 
not being before the Court, a decree against Smith could not 
have affected him one jot or tittle. The bill does not pray a de- 
cree against him at all, and the only reason why he was originally 
made a party, that occurs to me, was to procure his answer to 
facts charged upon Smith. He was not a necessary party to the 
complainant. He might have proceeded without him in the out- 
set. The failure to make him a party would have been no good 
ground for a demurrer to the bill. 
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Having no interest which could be affected by a decree on the 
case as it stood upon the trial, it was competent for the Court to 
proceed to make a decree without his presence, or that of his re- 
presentatives, he being dead, and, therefore, so far as his estate is 
concerned, the motion of the plaintiffs in error was legally denied; 
and for the reasons and facts stated, it is perfectly clear that his 
absence from the case could work no prejudice to the rights of 
Smith. The mere non-joinder of a party who might be a proper 
party, but whose absence produces no prejudice to the rights of 
the parties before the Court, will constitute no fatal objection at 
the hearing or re-hearing, or upon bill of review. Story’s Plead. 
§§74, 236, 541,544. Whiting vs. Bank of the United States, 13 
Peters, 6, 14. 

It is argued, however, that the surety on the appeal, Shorter, 
is interested in Cunningham’s representatives being brought be- 
fore the Court. A decree against the defendant, Smith, was made 
before Cunningham’s death, and before the order of the Court 
discharging him. From this decree Smith appealed, and Shorter 
became his surety on the appeal. Now, it is said, that Shorter 
is surety for Cunningham; that he has undertaken to respond to 
the final recovery upon the credit of Cunningham’s liability ; that 
if made ultimately liable, he is entitled to go back upon his estate 
for remuneration, and, therefore, his interest requires that Cun- 
ningham’s representatives should be made parties, and therefore 
the motion of the plaintiffs in error ought to have prevailed. All 
this would be true but for two very conclusive reasons: First, 
there was no decree made against Cunningham whilst he was a 
party. It is, in terms, against Smith alone. Shorter undertook 
nothing on Cunningham’s credit. He engaged to respond for 
Smith alone, and if the appeal had been dismissed, and the decree 
had been thereby confirmed, Cunningham could not have been in 
any way chargeable upon it. The complainant would have had 
no right to have sought any recovery out of him—he had no judg- 
ment and could have no process. The relation of principal and 
surety, therefore, did not exist between Cunningham and Shor- 
ter. But suppose it did exist—suppose that Shorter did, in fact, 
undertake for both Smith and Cunningham, and that such is the 
judgment of the law upon the case—why, then, the subsequent 
discharge of Cunningham, upon the motion of the complainant, 
discharged the surety, and for that reason, he, the surety, could 
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not be prejudiced by a decree subsequently rendered. Secondly, 
at the time the motion of plaintiffs in error was made, Cunning- 
ham had been dismissed—no future decree could affect him, or 
rather his estate, and Shorter could not have been made liable on 
his account. We do not find any error in the Circuit Judge in 
overruling the motion. 

[5.] Theerrors growing out of the instructions of the Court to the 
Jury on the law of the case, as claimed by the plaintiffs in error, 
may be reduced to two specifications. First, it is claimed that 
the Court erred in not instructing the Jury, as the rule of law to 
govern their verdict, the following proposition, to wit: “If the 
solvency of Moore was matter of opinion, or a fact equally open 
to the inquiry of both, and there was no special confidence or re- 
lation between the parties, and each met the other on equal 
grounds, the mistaken opinion of Smith as to Moore’s solvency, 
expressed to Mitchell, is not sufficient to avoid the contract of 
sale.’ Second, it is claimed that the Court erred in instructing 
the Jury, “that if Smith represented Moore to be good, when at 
the time he was insolvent, and Mitchell relied upon Smith’s state- 
ment, it was immaterial whether Smith knew of his insolvency or 
not; it was a fraud and sufficient to set aside the contract.” Ido 
not understand the Circuit Judge as denying the proposition ask- 
ed to be given in charge to the Jury to be law, but as denying 
that it is applicable to the case. He admitted it to be law, but 
with a qualification which altogether changed it, and thus denied 
its application. The Court and the counsel for the plaintiffs in 
error, were at issue according to the two specifications which I 
have made. In considering them I shall have occasion to pass in 
review all the points made in the record and in the argument. 
We do not deny the proposition of the plaintiffs in error to be, 
in substance, sound law. 

If two persons are in treaty about the sale and purchase of any 
article of property—a painting for example—and both have equal 
means of knowing its value and its merits as a work of art, 
where neither party is an artist or a connoisseur, and both are ig- 
norant of its history, and the painting is present and open to the 
inspection of both, in such a case a mistaken opinion as to the val- 
ue or character of the property would not invalidate the sale, 
for the reason that in such a case itis unreasonable, nay, it would 
be absurd, to believe that such an opinion influenced the purcha- 
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ser—he cannot be presumed to have acted upon it, he cannot bé 
presumed to have placed any reliance or trust in it, but is pre- 
sumed to have acted upon the counsels of his own judgment. 
There is a distinction, too, to be drawn between a mere opinion 
and the representation of a fact which is material, and which may 
be presumed to have influenced the purchaser. See this distinc- 
tion taken by Mr. Justice Barbour in Smith vs. Richards, (13 
Peters, 38, 39.) If, however, there is confidence reposed in the 

opinion of the seller; if he is himself an artist; if his means of 
knowing the character of the painting are better than those of 
the buyer, the parties do not treat upon equal terms; and if, in 
such a case, the vendor should represent it as a Titian, when, in 
fact, it is a daub, the contract would be in Equity rescinded, and 
at Lawthe seller would be liable in an action for deceit, whether 
he knew the statement to be false or not; because, under the cir-- 
cumstances, the law presumes that the buyer acted upon the re- 
presentations of the seller. Now, the case first put is the case to 
which the rule of law applies, which counsel desired the Circuit 

Judge to administer. It applies to all such cases. 1 Story’s Eq. 

§197. 13 Peters’ R. 38. 2 Kent, 484, 485. Hepburn vs. Dunlop, 1 

Wheat. 189. But this is not such a case—it is very far from it 

indeed. All that I have to do with the vast volume of testimony 

with which this record is needlessly encumbered, is to determine: 
from it the entire irrelevancy of this rule of law to this case.. 
Here, a sale of land had been made by the plaintiff below, (Mitch- 

ell,) to the defendant, Smith. Mitchell held Smith’s notes to the: 
amount of about $8,000 for the purchase money. The matter’ 
about which the parties were treating was the payment of these 
notes, by the transfer of a note made by one Moore, as principal,. 
and Harwell and Jones as sureties. This note was made payable: 
to Smith—it was for alargesum. Moore and his sureties resided 

in Talladega, Alabama. Smith was frequently at Talladega, 
knew Moore, was in communication with him, and had procured. 
an intimate acquaintance and neighbor of Moore’s to write a let- 
ter in relation to Moore’s solvency, to wit: Cunningham. He, 
Cunningham, professed to know all about the condition of Moore, 
and with Cunningham, Smith was proven to have held the closest 

business and social relations. Smith was presumed to know, 

must have known, the consideration of the note. It was greatly 

his interest to know the situation of Moore—his opportunities of 
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knowing were good, and far better than Mitchell’s. They did 
not treat upon equal terms. In the very nature of the case, 
Mitchell must be presumed to have confided in, and acted upon, 
the representations of Smith, and upon the letter of Cunningham, 
recomniending Moore, which Smith had procured to be written 
to himself, and which he showed to Mitchell. The matter affirm- 
ed was a material and vitally important fact—not merely an opin- 
ion—to wit: the solvency of Moore and his sureties. I advert 
to these facts to show, that this is not the kind of case to which 
the rule, now under consideration, applies. This Court would 
fail to respond to the obligation which rests upon all judicial offi- 
cers to sustain the morality of business transactions, if they omit- 
ted farther to say, that after a careful attention to all the evidence, 
they are convinced that this was-a deeply laid, perseveringly pro- 
secuted, and adroitly consummated fraud, both in law and in fact. 
The Jury of Floyd County have so held it, having twice found 
for the plaintiff. I dismiss this point, and come now to the second 
specification of error. 

The argument of the able and experienced counsel for the 
plaintiffs in error, Messrs. Underwood § Trippe,in opposition to 
the final charge of the Court, seems to me to be resolvable into 
two propositions. First, that to avoid this contract upon the 
ground of the representation of a material fact, upon which the 
buyer of the note relied, to wit: the solvency of Moore and his 
sureties, which was untrue at the time, its falsity must be known 
to the seller. 

And second, even admitting the scienter to be unnecessary, yet 
it is necessary that there should be an intention on the part of the 
seller to defraud the buyer. That is to say, that a moral fraud is 
necessary, in order to justify a Court of Chancery in rescinding 
the contract. The question whether there is or not a moral 
fraud—an intention to perpetrate a fraud—in most cases will, no 
doubt, depend upon the question whether the affirmation was 
made with knowledge of the falsity of the fact affirmed. Yet, 
no doubt it is true, that there may be a fraudulent intention in 
the representation of a fact, where the person making it is igno- 
rant whether the fact be true or false. Whether in actions of de- 
ceit, for misrepresentation, or in support of the plea of fraud, in 
defence of actions of debt or assumpsit, it be necessary to prove 
knowledge of the falsity of the statement relied upon, has been, 
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I am free to admit, and even now may be considered, a question 
of some doubt in the Law Courts of Great Britain. The origi- 
nal writ of deceit was founded on moral fraud, or an intention to 
defraud. Deceit, actual fraudulent mind and motive, was the gist 
ofthe action. The writ itself ran, fraudulente et maliciose. Fitz, 
Nat. Brev. p. 95, ed. 1635. Cro, Eliz. 44. Buller, J. in Pasley 
vs. Freeman, 3 T. R.56. In Chandler ‘vs. Lopus, 2 Croke, 2, (1 
Smith’s Lead. Cases, 145,) it was held that no action lay against 
one who sold astone, affirming it to be a Bezoar stone, but which 
proved not to be so—the majority of the Court agreeing that 
the defendant must have known that it was not a Bezouar stone, or 
there must be a warranty—Anderson, J. dissenting. This case is 
a leading authority on that side of the question. Lord Mansfield, 
in 1778, expressed a different opinion in Pawson vs. Watson, 

Jowp. 785. His Lordship said, “ If in a life policy, a man war- 
rants another to be in good health, when he knows at the same 
time he is ill of a fever, that will not avoid the policy, because, 
by the warranty, he takes the risk upon himself; but if there is 
no warranty, and he says the man is in good health, when in fact 
he knows him to be ill, it is false. So it 2s of he does not know 
whether he is well or iil, for it is equally false to undertake to say 
that which he knows nothing of at all, as to say that is true which 
he knows is not true.’ The morality of this doctrine is summed up 
in these few words of Lord Mansfield. For myself, I can see no 
difference between a statement that a fact is so, knowing it not to 
be so, and a statement of a fact without knowing whether it is 
true or not. A fraudulent intention may be inferred equally in 
both cases. A man who is treating with his neighbor for the sale 
of property, is bound, in honor and in christian morality, to speak 
what he knows to be true, or to be silent. If he does make a 
statement without knowing whether it is true or false, and it is 
true, he deserves no credit for it, and if false, he is as much a liar 
as if he knew it to be false. He means to deceive—he intends 
that the other party, acting upon his statement, shall take the 
risk and abide the consequences of its truth or falsehood. He is, 
therefore, a deceiver. If he believes his statement to be true, 
without knowing it, he may be more excusable in conscience, but 
not the less liable in law, because the consequences are the same 
to the other party. 
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Nor do I believe the rule is less stringent in favor of one who 
has no interest in the transaction. He, too, should speak know- 
ingly or not at all—he should not mislead others. The law is not 
unreasonable in visiting liability upon indifference, negligence or 
indiscretion. He may not carelessly mislead others. Ifa third 
person makes representations, knowing them to be false, his hav- 
ing no interest in his iniquity, according to Mr. J. Buller, “ proves 
his malice to be the greater.” Itis like the malice of one who fires 
into a crowd of men in wanton sport. He has no malice against 
any one individual; he has no feeling of revenge to gratify, but 
has that brutal disregard to human life, that brutal indifference to 
human suffering, which proves malice against.the whole race. So 
he who, without a personal interest in telling a falsehood, wilfully 
misleads another to the injury of his estate, exhibits proof (to say 
the least of it) of a fraudulent intent against all men. If, how- 
ever, one having no interest in the matter, represents a thing to 
be so, honestly believing it to be true, and it turns out not to be 
true, even if another acts upon the statement, it may admit of 
question whether, in morals or in law, he ought to be held lia- 
ble. Certainly not in morals, and in law his position is very dif- 
ferent from that of one who gets an advantage by the transaction. 
These remarks apply generally with equal force to the suppres- 
sion of the truth, in entering into contracts, when the suppression 
works injury to the other party. But I return, now, to the re- 
view of the decisions upon this question. 

In Pasley vs. Freeman, (3 F. R. 51,) the decision turned upon 
the question, whether it was necessary that the person making the 
false statement should derive a benefit from it, and it was decided 
that it was not; but the opinions expressed by the Judges in 
that case, clearly maintain the materiality of knowledge, that the 
statement is untrue at the time it is made. In Haycraft vs. Cres- 
sy, (2 East, 92,) tried in 1801, the question was directly made, 
whether knowledge of the fraud by the defendant was essential 
to an action for a false statement as to the credit of a third person. 
LeBlanc, J. said, “ By fraud, | understand an intention to deceive, 
without which the actionis not maintainable.” Lawrence, J. also 
held, “that the representation must be made malo animo.” But 
Lord Kenyon held as follows :(« It is enough to state that the case 
rested on this, that the defendant affirmed that to be true, within 
his own knowledge, that he did not know to be true. This is 
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fraudulent ; not, perhaps, in that sense which fixes the stain of 
moral turpitude on the mind of the party, but falling within the 
notion of legal fraud, such as is presumed in all the cases within 
the Statute of Frauds. The fraud consists, not in the defendant’s 
saying that he believed the matter to be true, or that he had rea- 
son so to believe it, but in asserting positively his knowledge of 
that which he did not know.” This doctrine, as held by Lord 
Kenyon, was ruled in Cross vs. Gardener, (Carthew, 90.) In 
Schneider vs. Heath, (3 Camp. 506,) Sir James Mansfield main- 
tains it in these clear and strong terms: “It signifies nothing 
whether a man represents a thing to be different from what he 
knows it to be, or whether he makes a representation which he 
does not know at the time to be true or false, if, in point of fact, 
it turns out to be false.” In Adamson vs. Jarvis, Best, C.J. thus 
briefly, yet forcibly, expresses the same opinion: “He who af- 
firms either what he does not know to be true, or knows to be 
false, to another’s prejudice and his own gain, is both in morality 
and law, guilty of falsehood and must answer in damages.” 4 
Bing.66. In Humphries vs. Pratt, (5 Bligh N. S. 154,) and in 
Railton vs. Mathews, (10 Cl. § Fin. 934,) the House of Lords af- 
firmed the same doctrine. Distinctly to the same effect is the 
opinion of Lord Adinger, C. B. in Comfoot vs. Fowke, (6 M. § 
W. 358.) His Lordship there said, “‘ Nothing is more certain © 
than that the concealment or misrepresentation, whether by prin- 
cipal or agent, by design or mistake, of a material fact, however in- 
nocently made, avoids the contract on the ground ofa legal fraud.” 
The majority of the Court, however, were, in this case, dissenti- 
ent from the opinion of Lord Adiger. In a subsequent case in 
the Exchequer, the Court, after taking time for consideration, 
held a different doctrine. Alderson, B. delivering the unanimous 
opinion of the Court, said: “In these cases, it is true, the agent 
is not actuated by any fraudulent motives, nor has he made any 
statements which he knows to be untrue, still his liability depends 
on the same principles as before. It is a wrong, differing only in 
degree, but not in its essence, from the former case, to state as 
true what the individual making such statement does not know to 
be true, even although he does not know it to be false, but believes 
without sufficient grounds that the statement will ultimately turn 
out to be correct ; and if that wrong produces injury to a third 
person, who is wholly ignorant of the grounds on which such be- 
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lief of the supposed agent is founded, and who has relied on the 
correctness of his assertions, it is equally just that he who makes 
such assertions should be personally liable for its consequences.” 
Smout vs. Ilberry, 10 M.& W.1. Very early after this decision, 
the contrary was ruled by the same Court, in two cases—Moens 
vs. Hayworth, (10 M. § W. 147,) and Taylor vs. Ashton, (11 M. 
§ W. 401.) Moral fraud was held, in these cases, necessary to 
liability. In the last of these two cases, the Jury found for the 
defendants, but expressed the opinion that they were guilty of gross 
negligence, and adverting to that opinion, the Court say; “ From 
this proposition we entirely dissent, because we are of opinion 
that, independently of any contract between the parties, no one 
can be made responsible for a representation of this kind, unless 
it be fraudulently made.” This is going very far indeed. If a 
representation is made upon which another acts to his injury, and 
to the benefit of the affirmant, the falsehood of which is within 
his means of ascertainment, and the want of knowledge of which 
is the result of gross negligence, Iam without doubt that such 
representation would charge him, not only in damages, but with 
gross moral delinquency. It is unconscientious for a man to hold 
an advantage thusacquired. Neither Law nor Equity will permit 
him to do so. These decisions were followed in the Exchequer 
' Chamber, by the case of Ormrod vs. Huth, affirming them. In 
this case the Court say: “ The rule which is to be derived from 
all the cases appears to us to be, that where, upon the sale of 
goods, the purchaser is satisfied, without requiring a warranty, 
(which is a matter for his own consideration,) he cannot recover 
upon a mere representation of quality by the seller, unless he can 
show that the representation was bottomed on fraud. If, indeed, 
the representation was false, to the knowledge of the party mak- 
ing it, this would be, in general, conclusive evidence of fraud; but 
if the representation was honestly made, and believed at the time 
to be true, by the party making it, although not true in point of 
fact, we do not think that this amounts to fraud inlaw.” 14 M. 
§ W.651. In this case there was a sale of cotton by samples, 
and the samples were represented as fair. A part of the lot 
proved to be falsely packed. The purchaser had accepted the 
cotton and paid the purchase money, and he could not, therefore, 
repudiate the contract, and was remediless at law but in an action 
fot damages. We cannot assent to the doctrine of this case. If 
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the purchaser, by samples, is without remedy unless he can prove 
a moral fraud—prove an intentionto defraud—by proving the sci- 
enter, or in some other way, then he is at the mercy of the seller. 
The seller might know, he ought to know, by the representation 
he assumes to know, whether his samples are fair or not. He 
must be held to know or not, at his peril. It is not enough that 
* he may believe what he states—he must be sure of his ground— 
his evidence must be sufficient at his peril. By his false state- 
ments—false in fact—he has got the purchaser’s money and he 
has not got an equivalent. It is not right, or just, or honest, and 
he, inmy judgment, is liable in damages for a fraud. Upon this 
point the Exchequer Chamber is at issue with the Supreme Court 
of the United States. That Court say, “ We think we may safely 
lay down this principle—that whenever a sale is made of property 
not present, but at a remote distance, which the seller knows the 
purchaser has never seen, but which he buys upon the represen- 
tation of the seller, relying on its truth, then the representation, 
in effect, amounts to a warranty; at least, that the seller is bound 
to make good the representation.” 13 Peters, 42. To the sound- 
ness of this rule we yield our hearty assent. From this review 
of the leading English cases, both ancient and modern, it is obvi- 
ous that there is quite a conflict of authority in Great Britain up- 
on the question of the scienter in Courts of Law. The weight of 
authority, the paramount weight of opinion, if not the greater 
number of judgments, is against its materiality. Its immateriality 
has received the sanction of the House of Lords, of Lords Mans- 
field, Kenyon, Abinger and Denman, Sir James Mansfield, Best, C. 
J. and Baron Alderson. In addition to the cases referred to, the 
following may be consulted, as elucidating the subject: 4 Taunt. 
847. 2 East, 314. 4 Camp. 22. 2 Ld. Raymond, 1118. 2 M. 
& W. 519. 4 M. & W. 337. 5 Bing. N. C.97. 12 East, 632. 
4 Bing.66. 3 Q.B.58. 2 Cr. M. & R.157. 5 B. & Ad. 797. 
3 B. & Cr. 623. 2 East, 488, note. 3 B. & Ad.114. 1 Wm. 
Bla. 463. 

Without reviewing the authorities in this country on the same 
question, (as this cause is to be determined upon equitable rather 
than legal principles,) I remark that they are also conflicting, but 
that the rule settled in Chandler vs. Lopus, seems most geuerally 
to have prevailed. I pass, now, to inquire how the questions 
made in this record, stand in Courts of Equity? And here, to 
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the inquirer the wayis open and easy. He is ina more pleasant, 
if not a purer region. The mind is not so tightly laced or so 
straightly bound. He breathes more freely. The question is, 
whether a contract for the purchase of property will be set aside 
by a Court of Chancery, and the parties remitted to the position 
which they respectively occupied before the contract, in a case 
where the buyer acts upon the false representation of the seller, 
in relation to a material fact, whether its falsity be known to him 
at the time or not. 

If a party intentionally, or by design, misrepresent a ma- 
terial fact, in order to mislead, or entrap, or cheat, or obtain an 
undue advantage of another, it is a plain case, it is what Mr. 
Story calls a “ positive fraud in the truest sense of the terms.” I 
need not enlarge upon a proposition so just and so plain. 

[6.] The fraud may be practised by deeds or acts as well as by 
words, by artifices to mislead as well as by positive assertions. 
For example—in this case, if there was a fraud practised by 
Smith upon Mitchell, (and the Jury have found that there was,) it 
was done more by artifice than in words—by deeds rather than 
by representations. No doubt Mitchell was induced to take the 
note of Moore, upon the recommendation of Cunningham’s let- 
ter mainly—a letter which, it is very apparent, Smith had pro- 
cured to be written for the purpose of misleading and cheating 
Mitchell. 

[7.] I find the rule of law which we recognize as governing 
this case, and as sustaining the judgment of the Court below, laid 
down with precision and perspicuity by Mr. Story, as follows: 
«« Whether a party thus misrepresenting a fact knew it to be false, 
or made the assertion without knowing whether it were true or 
false, is wholly immaterial. For the affirmation of what one does 
not know or believe to be true, is equally, in morals and law, as 
unjustifiable as the affirmation of what is known to be positively 
false.” Story’s Com. on Eq.§193. This rule of manifest equity 
and sound morality, we have seen, was recognized in the British 
Courts of Law, by some ofthe most learned of the Common Law 
Judges. It ought not to be questioned in any Court professing 
to administer justice. | 

If the fact misrepresented is known to be false, then the fraud is 
positive, deliberate, and springs out of the mind and heart. The 
great rule of Christian equity, “Do unto others as you would 
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that others should do unto you,” is violated, and an act of swind- 
ling imbues the conscience. The money of one man is abstract- 
ed by the sheer villainy of another, without any equivalent or re- 
ciprocity of benefits. In such a case, by universal consent, Courts 
of Equity will compel restitution. If the fact is neither known 
to be true or false, the affirmation of its truth is, in morals a false- 
hood, and in law a fraud. The turpitude in the latter case, by a 
nice balancing in the moral scales, may be considered as being a 
fraction less intense, and that is all the difference. The conse- 
quence to the injured party is the same in both cases, and the con- 
sequences to the healthfulness of contracts throughout the entire 
business world, if such delinquency was tolerated, would be, 
also, in both cases the same. In both cases there is an actual 
fraud, a moral fraud necessarily deducible from the affirmation 
of a fact which is false, and upon which another is induced to act 
to his injury. In all such cases the intervention of a Court of 
Chancery may be put upon the ground of fraud. ° 

[8.] If the party affirming Jelieves the fact to be true, but is mis- 
taken, he is to be relieved from the imputation of a fraudulent in- 
tention—in morals he cannot be held as derelict—but in that case 
he has perpetrated a fraud in law, against which Equity will re- 
lieve, upon principles ex eguo et bono. Natural justice will not 
permit one to retain the property of another, obtained through his 
own agency, and for which he has paid nothing. 

To give applicability to the rule, as above stated, several things 
are necessary, to wit: First, the affirmation must be of a material 
fact, constituting an inducement or motive to the act of the other 
party, and by which he is misled. Without a doubt, in this case, 
the fact affirmed, to wit: the solvency of Moore and his sureties, 
was material, and constituted Mitchell’s inducement to the con- 
tract. The solvency of Moore and his sureties was the moving 
element of the whole transaction, so far as Mitchell was concerned. 
Again, the misrepresentation must be in something in regard to 
which the one party places trust and confidence in the other. 
This was the case here. It was argued, that Mitchell did not 
place confidence in Smith’s representations, because, by one wit- 
ness, it was proven that he said that he placed no confidence in 
what he said. Whether he did or not, was.a question for the 
Jury. If; however, he did not trust in Smith’s representations, 
he, beyond all doubt, did trust in his acts, his devices, and partic- 
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ularly in the letter addressed to Smith by Cunningham, procured 
by Smith to be written to himself, and produced by Smith to 
Mitchell as proof of the solvency of Moore. 

Nor does the rule apply to cases where the fact affirmed is of 
such a nature, that the other party had no right to place reliance 
on it, and it was his own folly to give credence to it, for Courts 
of Equity will not aid parties who will not use their own sense 
and discretion. This exception contemplates a case where both 
parties have equal opportunities and means of knowing the truth 
of the statement, and where, in the very nature of the transaction, 
it is unreasonable to believe that a sensible man would act upon 
the statement of the other side, and where, if he does, he must be 
considered as reposing a confidence not necessary, and not ex- 
pected, and without ordinary sense and discretion. Such is not 
the case on this record. 

[9.] The rule in Equity goes yet farther; for if a party inno- 
cently, dy mistake, misrepresents a fact, it is equally conclusive, 
for it operates as a surprise and imposition upon the other party. 
Equity will reform a contract where a mistake has been made, in- 
nocently by both parties, to the injury of one. This is an old 
head of Equity jurisdiction. A mistake by one is as strong a 
ground for equitable interposition, as a mistake by both. With 
stronger reason will it interfere and set aside a contract, when 
the affirmation is not by mistake, innocently, but wilfully, with 
knowledge of the falsity of the fact, or with criminal reckless- 
ness, not knowing whether the fact be true or false. As to the 
last proposition, see Pearson vs. Morgan, 2 Bro. Ch. Rep. 389. 
Burrows vs. Locke, 10 Vesey, 475. DeManville vs. Compton, 1 
Vesey § B. 355. Ex parte Carr,3 Ves. & B. 111. 1 Marshon 
Ins. b. 1, ch. 10, §1. Story’s Com. on Eq. §193. Rogers vs. At- 
kinson et al.1 Kelly’s R. 12. 13 Peters’ R.26. 

I shall not attempt to illustrate or sustain by reasoning farther 
the doctrine of the immateriality of knowledge of a fact repre- 
sented as true, in order to rescind a contract in a Court of Equity, 
but refer tothe following authorities as fully sustaining it. 11 Mad- 
dock Chancery, 208. Neville vs. Wilkinson, 1 Bro. Ch. Cas.546. 
Ainsly vs. Medlicot, 9 Vesey, 21. 2 Bro. Ch. Cas. 385. 1 Vern. 
136. Fulton’s Ez’rs vs. Roosevelt, 5 Johns. Ch. R.174. 2 Cowen, 
129. McFerran vs. Taylor § Massie,3 Cranch, 281. 6 Vesey R. 
180,189. Jeremy, 385, 386. Smithvs. Richards, 13 Petere, 26. 
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Grans vs. White, Freem. R.57. Laidlaw vs. Organ, 2 Wheat. 
R. 178,195. Smith vs. The Bank of Scotland, 1 Dow. Parl. R. 
272. Lowndes vs. Lane, 2 Coz’s R. 363. 3 Meriv.R. 704. 2 
Kelly, 66. 4 Ga. R. 95. 

Let the judgment be affirmed. 





No. 63. Raprorp R. Ciovunis, plaintiff in error, vs. Toe Bank or 
TENNESSEE, defendant. 


[1.] It must affirmatively appear, either by the certificate of the presiding 
Judge, or the transcript of the record sent up by the Clerk, that the bill of 
exceptions was signed and certified within thirty days after the close of the 
term in which the cause was heard. 


Motion to dismiss the writ of error. 


1st. Because the bill of exceptions was not signed by the pre- 
siding Judge below within thirty days, as required by law. 

2d. Because the bill of exceptions, writ of error, and citation 
and notice were not filed with the Clerk in the Court below, as 
required by Jaw, within ten days after the bill of exceptions was 


signed. 

3d. Because there has been no notice given. 

4th. Because there has been no notice filed in the Clerk’s office 
of the Court below. 

5th. Because there is no certificate by the Clerk of the Court 
below, of the record and original papers, as required by law and 
the rules of Court. 

It appeared from the record, that the cause was tried on Tues- 
day, the 17th of October, 1848, and the bill of exceptions was 
signed on November 20th, 1848. It did not appear from any of 
the papers on what day the Court adjourned. 

On the bill of exceptions there was the certificate of the Clerk, 
dated December Ist, 1848, that these “ were the original writ of 
error and citation filed in his office.” — 

There was among the papers a writ of error, citation and no- 

vot. vi. 61 
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tice, but there was no entry on either of their being filed in the 
office of the Clerk below. 

There was also a loose paper, purporting to be the certificate 
of the Clerk, that the accompanying papers were a true trans- 
cript of the record of the proceedings of the Court below. This 
paper was dated December Ist, 1848. 

There was no certificate by the Clerk, showing that the bill of 
exceptions or notice of the signing thereof, ever were filed in 
his office. 


Hoorer & Mirtcue tt, for the motion. 
W.H. Unperwoop, contra. 
By the Court—Lumrxin, J. delivering the opinion. 


The pleadings in this case are incurably defective. The law 
requires that notice of the signing of the bill of exceptions shall 
be given to the adverse party, or his counsel, within ten days af- 
ter the same shall have been done, and filed in the Clerk’s office, 
with the bill of exceptions. This requisition of the Statute has 
not been complied with. 

Again: by the Act of 1845, bills of exceptions, in both civil 
and criminal cases, were required to be drawn up and submitted 
to the Judge before whom such cause was tried, within four days 
after the trial thereof. This provision is repealed by the Act of 
1847, and in lieu thereof, the party complaining is allowed thirty 
days after the close of the term in which said cause was heard, 
for drawing up and submitting his bill of exceptions for the sig- 
nature and certification of the Judge. 

[1.] Still it must be made affirmatively to appear from the re- 
cord, that this duty has been performed within the time prescrib- 
ed, to wit: thirty days after the close of the term in which said 
cause was heard; and this can be shown, either by the statement 
of the Judge in his certificate, or by the Clerk’s embodying in 
the transcript of the record, the day of the adjournment of the 
Court at which the cause was decided. 

It has often been intimated, that too much precision is exacted 
in bringing up cases to this Court.. Our reply is, that in the dis- 
tribution of power, we are the law-expouxding and not the law- 
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making or law-executing department of the Government, and that 
wé are ready, at all times, cheerfully to obey the will of the sove- 
reign authority, in this as in every other matter. "Whatever chan- 
ges experience may suggest in the organic law creating this 
Court, dispensing with the notice of the signing of ‘the bill of 
exceptions, and with the filing of these documents in the proper 
office, can hardly be reckoned among the number. For, however 
liberal the Legislature may have been upon the subject of amend- 
ments, they still require, and I apprehend always will, that pro- 
cess should be annexed to the writ, and the defendant served with 
a copy, areasonable time before the trial. Todo less would be 
to insure surprise, trick and artifice. If it was unreasonable, in 
the opinion of the Roman Governor, to send a prisoner, and 
not to signify withal the crimes alleged against him, the law 
judges it to be equally so, to pass upon the dearest civil rights 
of the citizen, without first giving him zotice of his adversary’s 
complaint. But the policy or propriety of this, as well as every 
other matter appertaining to the subject, belongs exclusively to 
another tribunal. In the meantime, we do but simply discharge 
our duty in executing whatever the people, through their repre- 
sentatives, have seen fit to ordain, resting upon the maxim, id 


quod sibi populus constituet, jus est. 





No. 64.—ALFRED, a slave, plaintiff in error, vs. Tae STaTEe or 
Georaia, defendant. 


[{1.] The owner or manager of a slave, charged with a capital offence, when 
acting as the counsel of his slave on the trial, can lawfully waive the num- 
ber of Jurors required by the Statute to be impannelled for the trial of such 
slave, and consent to take the first twelve on the Jury list. 


[2.] On the trial of aslave charged with a capital offence, and a verdict of 
guilty, the Court will not interfere to grant a new trial, on the ground that 
the evidence was not sufficient to authorize the verdict, where there is some 
evidence for the consideration of the Jury, and no error in law apparent on 
the face of the record. 
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Certiorari, decided by Judge Wricut, Cass Superior Court, 
February Term, 1849. 


Alfred, a slave, the property of James W. M. Berrien, was 
placed upon his trial before the Justices of the Inferior Court of 
Cass County, for the offence of an assault with intent to commit 
a rape, upon the person of a white girl of about four years of 
age. Twenty-three Jurors were impannelled, and the farther im- 
pannelling was waived by the owner of the slave, then in Court, 
acting as counsel for the slave. After the evidence was gone 
through, (which it is unnecessary to insert,) the Court being of the 
opinion that the testimony was insufficient to find the said Alfred 
guilty of the charge, charged the Jury that there would be no im- 
propriety in a verdict of guilty of an assault and battery, if they 
thought he was not guilty of the crime charged. The Jury re- 
turned a verdict of guilty of the crime charged. 

A certiorari was prayed to the Superior Court, on the grounds 
that the Jury were improperly impannelled, and that the verdict 
was contrary to law and evidence and the charge of the Court. 


Upon hearing the certiorari, the Judge of the Superior Court 
refused to grant a new trial, and this decision is alleged as error. 


W. H. Unperwoop, for plaintiff in error. 
J. Mitner, for defendant. 
By the Court—Warner, J. delivering the opinion. 


Two grounds of error have been assigned upon the record to 
the judgment of the Court below. 

First, that the Jury were not impannelled as required by law. 

Second, that the verdict of the Jury was contrary to law and 
evidence and the charge of the Court. 

[1.] The 9th section of the Act of 1816, which is amendatory 
of the Act of 1811, provides, that the Justices of the Inferior 
Court, or a majority of them, when notified of the commitment 
of aslave for a capital offence, shall cause to be drawn, fairly and 
impartially, from the Jury box, the names of persons subject to 
serve as Jurors, not less than twenty-six, nor more than thirty- 
six Jurors, who shall be summoned to attend at the time and place 
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pointed out for the trial of such slave by the Inferior Court. 
Prince, 792. On the trial of the slave, Alfred, only twenty-three 
Jurors were impannelled; but the reason why the legal number 
was not impannelled, the record states to be, that the slave was 
represented in Court by his owner, J. W. M. Berrien, Esq. and 
Thomas Berrien, as his counsel, who waived the impannelling the 
legal number of Jurors, and agreed that the first twelve Jurors 
answering to their names should try the cause. By the 9th sec- 
tion of the Act of 1811, of which the Act of 1816 is amendatory, 
it is provided, the owner or manager of the slave, shall have the 
right of challenging seven of the number of Jurors summoned, 
and the Court five on the part of the State. Prince, 791. The 
argument for the plaintiff in error is, that the slave being proper- 
ty, and supposed to be merely passive, the Court is bound to see 
that he had the legal number of Jurors summoned for his trial, 
and that his owner could not waive his right, as secured by law, 
to have the twenty-six Jurors impannelled. 

The answer to that argument is, that the Legislature most clear- 
ly contemplated that the owner or manager of the slave would 
protect his own interest and the rights of his slave; for the right 
to challenge seven of the Jurors, is expressly given to the owner 
of the slave. Not only the interest which the owner has in his 
slave, but his personal attachment for him, will always prompt 
him to be vigilant in securing and protecting all the rights of his 
slave ; and, as is too often the case, as we all know, the just pen- 
alty of the law is defeated in consequence of such interest and at- 
tachment. Here, the owner of the slave thinking, doubtless, it 
would be for the interest of his slave, as well as for his own in- 
terest, to take the first twelve on the Jury list, wazved the impan- 
nelling more than twenty-three, and we think he had the legal 
right, under the law, to make such waiver. 

[2.] With regard to the second ground of error, it has been 
urged upon us, that a new trial should be granted, because the 
evidence was not sufficient to authorize the Jury to have found 
the slave guilty of the offence with which he was charged. Had 
we been the Jurors who tried the cause, we might have drawn a 
different conclusion from the evidence than they did, and felt it to 
have been our duty to have found the slave not guilty; but there 
was some evidence of which the Jury were the exclusive judges, 
and they, in the exercise of their judgment, have found him guil- 
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ty, and we do not consider that we have the /egal power and au- 
thority to control their verdict. We are free to say, that we have 
scrutinized this record very closely, to find a /egal reason for set- 
ting aside the verdict in this case, inasmuch as the evidence is not 
as clear and satisfactory to our minds as we could wish, to author- 
ize a conviction. In reply to the argument pressed upon us on 
the ground of humanity for the slave whose life is about to be 
forfeited by the judgment which, under the law, we feel bound to 
render in this case, it will be sufficient to remark, that we are not 
clothed with the pardoning power; the power to pardon is vested 
in another branch of the Government, by which, we cannot per- 
mit ourselves to doubt, it will- be properly and judiciously exer- 
cised. 


Let the judgment of the Court below be affirmed. 





No. 65.—James Love, plaintiff in error, vs. Taomas C. Hackett 
and another, admrs. of Rost. Ware, and others, defendants. 


{1.] It is the province of the Court to determine whatis, in law, such a pro- 
mise as will take a case out of the Statute of Limitation, but it is for the 
Jury to find what promise is in fact made. 

{2.] A, ajoint maker and surety on a note, promised the holder, that if he 
would not sue on it until a bill to marshal the assets of the principal, who 
was dead, was determined, and the amount allowed upon the note by the 
decree was paid, he would pay the balance then due on the note: Hed, 
that upon the fulfilling of the conditions, the promise became an absolute 
promise to pay, and would be a sufficient reply toa plea by A, on a suit 
against him on the note, of the Statute of Limitations: Held, that it was in- 
cumbent on the plaintiff to show that the conditions were fulfilled, but that 
it was not necessary for him to prove that they were fulfilled defore the in- 
stitution of the suit, it being sufficient to show that they were fulfilled be- 
fore the trial. 


Assumpsit, in Floyd Superior Court, October Term, 1848, 
before Judge Wricut. 
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This was an action of assumpsit, commenced August Ist, 1846, 
upon a note for $700, principal, due 25th December, 1839, and 
signed by Robert Ware, Wm. Smith, John Smith and John H. 
Lumpkin, to which the defendants pleaded general issue, Statute 
of Limitations, and notice and failure to sue. 

Upon the trial the note was given in evidence on the part of 
the plaintiff, and the depositions of Julius M. Patton, who swore, 
that he had a conversation with John H. Lumpkin, one of the de- 
fendants, in relation to the claim sued on in this case. It was at 
the April Term of the Superior Court of Floyd County, in the 
year 1844, as he believes. Witness mentioned to Lumpkin that 
he had established a copy of a note that had been lost, against 
Ware’s estate, William Smith, John Smith and himself, and wit- 
ness said to Lumpkin that he (Lumpkin) would have to pay the 
most of it, as it was thought Ware’s estate would fall far short of 
paying the debts, and William Smith and John Smith were con- 
sidered broke or insolvent, and witness supposed he (Lumpkin) 
did not wish to be sued upon the claim. Lumpkin said he did 
not wish to be sued on the claim; that he had lost, or should lose, 
considerable on account of Ware, and that he did not wish to 
increase his losses by adding costs thereto; and Lumpkin then 
said to witness, if you won’t sue, or don’t sue, (one or the other,) 
until the bill which had been filed by the administrators of Ware 
to marshal the assets of the estate, (then pending,) should be dis- 
posed of, and the amount which should be allowed to this claim 
was paid, then he would pay the note. Witness replied, that his 
client could have no right to complain if he got his money as soon 
as it could be collected by law, and asked Lumpkin if his promise 
was to pay the balance of the note so soon as the bill referred to 
was disposed of, and the amount allowed to this claim should be 
paid upon it. Lumpkin said that was his promise; to which wit- 
ness replied, he would let the matter lie until the disposition of 
the bill, and expressed his belief that would be before he could 
collect the money if he were to sue.’ In October, 1845, the bill 
referred to not having been disposed of, witness said to Lumpkin 
that he wished him to put their agreement in writing, as life was. 
uncertain. Lumpkin asked what was the promise he had made. 
Witness stated the same he has now sworn to. Lumpkin said 
witness had misunderstood him, he thought, in reference to the 
promise made. He said he had agreed to pay what might be due 
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upon the claim, so soon as the bill above referred to should be 
disposed of, and the amount allowed to it from the estate of Ware 
should be paid upon it, if he was liable’ Witness replied to him, 
he had said nothing about his liability in the conversation referred 
to, and witness then asked Lumpkin, if he had disputed his lia- 
bility at that time, how else could it have been ascertained than 
by bringing suit, and if he (Lumpkin) supposed the witness would 
have suffered it to lie so long if Lumpkin had disputed his liability 
in the conversation referred to. Lumpkin said, if that was wit- 
ness’ understanding of the promise he had made, witness had bet- 
ter sue. Witness replied, he most certainly should; and in the 
month of November, 1845, witness filed in the Clerk’s office of 
the Superior Court of Floyd County, a declaration founded upon 
the claim now sued on, which declaration the Clerk failed to have 
copied and served. Lumpkin said nothing about paying his por- 
tion, but whatever might be due. The suit was filed before the 
bill was disposed of, for the reasons already stated. Plaintiff 
proved, on the trial, that the bill was determined, and the amount 
allowed by the decree thereon had been paid. The note was not 
barred by the Statute of Limitations at the time of either of the 
conversations with John H Lumpkin. P 

Afier the reading of this testimony, the plaintiff insisted that 
the acknowledgment and promise, as proved by the testimony, 
were sufficient to take the case out of the Statute of Limitations, 
and moved that the plaintiff was entitled to a verdict; which was 
overruled by the Court, and the plea of the Statute of Limita- 
tions was sustained by the Court, as a bar to the plaintiff’s rightto 
recover, and ajudgment of non-suit was awarded. 

The refusal of which motion for a verdict, and the awarding of 
the non-suit, were excepted to, and are now alleged to be erro- 


neous. 


W. H. Unperwoop and W. Axun, for plaintiff in error. 


Hoorer & MitcHe tt, for defendant. 


Judge Lumpkin did not preside in this cause, being a relative 
to one of the parties. 


By the Court.—Nisset, J. delivering the opinion. 
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At the time when the alleged promise of the defendant, Lump- 
kin, was made, a bill was pending, by the administrator of Ware, 
who was principal on the note sued upon, to marshal the assets 
of his estate. The promise, relied upon by the plaintiff as a re- 
ply to the Statute of Limitations, was made in reference to this 
bill. The suit was brought after the Statute bar had taken effect, 
and before the conditions, (to wit: the termination of the bill to 
marshal the assets, &c.) had been fulfilled; but at the time of the 
trial the conditions had been fulfilled ; that is, the bill was then 
disposed of and the amount allowed upon the plaintiff’s claim had 
been paid. Upon the trial, the Court held, that the reply to the 
Statute was not sufficient, and non-suited the plaintiff, and we are 
asked to review that decision. 

[1.] The evidence as to what was the promise of the defend- 
ant, being somewhat in conflict, it ought to have been left to the 
Jury to find what it was. Whilst it is with the Court to deter- 
mine what will amount in law to a sufficient reply to the Statute, 
it is fer the Jury to determine what it was. Regarding the ques- 
tion as before us, however, as the presiding Judge entertained it, 
upon a motion to non-suit the plaintiff, there seems to us no alter- 
native but.to take the promise as proven in the first conversation ; 
the witness swearing that that was the promise, notwithstanding 
the subsequent explanations of the defendant. 

[2.] What, now, is that promise? It is a promise to pay the 
balance of the note when the bill to marshal the assets of Ware 
is determined, and the amount allowed to it by the decree on that 
bill is paid. The view we take of this matter is this, to-wit: if 
the condition, at the trial, was fulfilled, it was then an absolute, 
unconditional promise to pay what was then due on the note. 
The fulfilling of the condition relates back to the time when the 
promise was made, and makes it, at the moment of fulfilment, an 
absolute, unconditional promise to pay. It was not necessary 
that the fulfilment of the condition should have taken place before 
the suit was brought. It was necessary that the plaintiff should 
prove that fact before he could remove the statutory bar—that he 
did do in this case. A promise which, in law, will be sufficient 
to take a case out of the Statute, will be a sufficient reply, even 
though made after suit brought. Yea vs. Fowraker, 2 Burrow, 
1099. Danforth vs. Culver, 11 Johns. R. 146. 5 Ga. Reports, 
486. 
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The plaintiff having proven upon the trial, the promise made be- 
fore the Statute took effect, with the conditions, and having at the 
trial also proven that the conditions had been fulfilled, to wit : that 
the bill to marshal the assets of the estate of Ware, had been de- 
termined, and the amount decreed to the plaintiff’s claim had been 
paid, the promise then stood as an absolute promise to pay what 
was then due on the note, and was unquestionably a sufficient re- 
ply to the plea of the defendant. See Angel on Limitations, 249 
to 260. Bell vs. Morrison,1 Peters’ R. 351, and the numerous au- 
thorities there quoted. 

Counsel for the defendant insisted that the plaintiff was not 
entitled to recover, because, instead of suing upon the original 
note, he should have brought his action on the new promise. The 
question thus raised in the argument, was not made in the Court 
below, and the presiding Judge did not pass upon it. It is not, 
therefore, made upon this record, and we express no opinion upon 
it. See Admunistrator of John Martin vs. Broach, 6 Ga. Reps. 
ante, page 2. 

Let the judgment of the Court below be reversed. 





No. 66.—Bennett D. Cooper, plaintiff in error, vs. Burton 
Croup et al. defendants. 


Issue having been joined in this cause, under a protestation 
that no notice of the signing of the bill of exceptions had been 
served and filed, as required by the Act of 1845, and the Court 
having sustained a similar motion at this term, in another cause; 

On motion of counsel, the writ of error was dismissed without 


argument. 
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No. 67.—James Russexu and another, plaintiffs in error, vs. 
Marcu & Briers, defendants. 


[1.] The record must show that the bill of exceptions was certified and sign- 
ed by the presiding Judge, within the time provided by law. 

[2.] It must appear that the bill of exceptions was filed in the Clerk’s office 
of the Court below. 


Motion to dismiss the writ of error. 


Hooper & Ak, for the motion. 
W.H. Unperwoop, contra. 


By the Court—W arner, J. delivering the opinion. 


The record in this case does not show that the bill of exceptions 
was certified and signed by the presiding Judge, within thirty 
days after the adjournment of the Court, or at what time it was 
certified and signed; nor does it appear that the bill of excep- 
tions has ever been filedin the Clerk’s office of the Court in which 
the cause was tried. 

Let the writ of error be dismissed. 





No. 68.—Enoop Denny, plaintiff in error, vs. Tue STaTE oF 
Georeia, defendant. 


[1.] Under the 18th section of the 14th division of the Penal Code, a defend- 
ant is entitled to make his demand for a trial, at the first, second, or any 
subsequentterm of the Court. 


{2.] When, upon demand of trial made and entered, the Court passes an or- 
der, that the defendant be tried at the next term or discharged, the legal inference 
is that the Court did its duty, and that there was at that term a Jury im- 
pannelled and qualified to try the cause. When, under a demand, a defen- 
dant is finally discharged, the better practice is, thatthe order of discharge 
recite the fact, that at that term a Jury wasimpannelled and qualified to try 
the case. 
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Motion, decided by Judge Wrieut, in Lumpkin Superior 
Court, March Term, 1849. 


At the March Term, 1847, of Lumpkin Superior Court, an in- 
dictment was found against the plaintiff in error, Ehood Denny, 
for cheating and swindling. At the March Term, 1848, a de- 
mand was entered on the minutes for a trial on behalf of the de- 
fendant, and an order passed, that “he be tried at the next term, 
or be discharged.” At September Term, 1848, no entry was 
made on the minutes or the docket. At March Term, 1849, when 
the case was called, Denny announced himself ready for trial, 
and the Solicitor General having refused to put him on his trial, 
the counsel for Denny moved to discharge him, under the order 
taken at March Term, 1848. The Court overruled the motion, 
and this decision is alleged to be erroneous. 


T. R. R. Coss, representing W. Martin, for plaintiff in error. 
J. Mitner, for defendant. 
By the Court—Nisxet, J. delivering the opinion. 


[1.] We are very clear that the defendant in this case was en- 
titled to a discharge. The 18¢h section of the 14th division of the 
Penal Code, is in the following words: “ Any person against 
whom a true bill of indictment is found, for an offence not aftect- 
ing his or her life, may demand a trial at the term when the indict- 
ment is found, or at the next succeeding term thereafter, which 
demand shall be placed upon the minutes of the Court; and if 
such person shall not be tried at the term when the demand is 
made, or at the next succeeding term thereafter—provided, that at 
both terms there were Juries impannelled and qualified to try 
such prisoner—then he or she shall be absolutely discharged and 
acquitted of the offence charged in the indictment.” Prince, 661. 

This is another of those safeguards which the Legislature has 
wisely thrown around the citizen charged with an offence against 
the laws; the object of which is, to prevent vexatious delays; to 
limit the unequal power of the State over the prisoner, and to 
compel, in his behalf, an early trial. Its humanity and its equity 
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no one will question. The powers of the Crown in criminal tri- 
als, were formerly, in England, absolutely despotic. The Courts 
of Justice seemed to be organized rather to execute than to try 
the accused. Notsonowin England. We, by divers benignant 
acts, of which this is one, have effectually guarded against the 
long delays of the law, and the caprice or the despotism of the 
State. This law puts it in the power of the accused to compel a 
trial, as early as the second term of the Court after the bill is 
found, in cases not capital; and if not then, at the term after he 
may choose to demand a trial—subject to one condition only, and 
that is, that both at the term when the demand is made, and at the 
term thereafter, there are Juries impannelled and qualified to try 
him. ‘ 

In this case the bill was found at March Term, 1847, At the 
second term thereafter, the demand for a trial was made and en- 
tered on the minutes, and an order passed, that the defendant be 
tried at the next term, or discharged. At the term immediately 
succeeding the demand, nothing appears to have been done in the 
case, and at March Term, 1849, the State not being ready for a 
trial, the defendant moved for a discharge, which was refused. 
Upon what ground it was refused the record does not disclose. 
Counsel for the State insisted that the refusal was proper: First, 
because the demand was not made either at the first or second 
term after the bill was found. Their construction of the law is, 
that inasmuch as it allows the demand to be made at the first and 
second terms, it disallows it at any and all terms thereafter. This 
is not the true construction. Criminal Statutes are to be constru- 
ed liberally in favor of the accused. There is nothing in the Stat- 
ute which expressly excludes the right of demand at any term. 
Nor is the right denied by implication. The language of the law 
is not mandatory, but permissive. It declares, that the defendant 
may demand a trial at the first and second terms. It is true, that 
the word may, may be construed as leaving the defendant at his 
option to demand or not; but it is also significant of a right to do 
at the first or second term, that which before was either question- 
able or denied. In favor of the accused, the latter is the reason- 
able meaning. Without denying his right to demand a trial at 
any subsequent term, the Legislature has authorized it, at the first 
and second term. The provisions of our Penal Code in relation 
to this matter, appear to be in lieu of the English practice, rela- 
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tive to notice by the defendant of his intention to proceed to trial. 
There, after a traverse, the defendant may give notice to the pro- 
secutor, of his intention to proceed to trial; and if, upon service 
of the notice, the party prosecuting, being three times called in 
open Court, does not appear at the session at which he is notified 
to appear and prosecute, the defendant is entitled to an acquittal. 
1 Chitty’s Crim. Law, 397, 398. 

Our Penal Code protects the defendant from vexatious and op- 
pressive delays, whilst, at the same time, the rights of the prose- 
cution are guarded. By entry of the demand upon the minutes 
of the Court, the State is notified of the defendant’s intention to 
proceed to a trial, or be discharged, at the subsequent term. It 
cannot be taken by surprise, for in all cases it has six months’ 
notice. 

The construction of the counsel is not in accordance with the 
reason on which, and the poliey in which, the Statute is founded. 
The policy of the Act is to inhibit delays in criminal trials ; and 
this policy is based upon sound reasons, which need not be here 
enumerated. That construction defeats the policy and disregards 
the reasons of it. If it is right and proper to allow the accused 
to force a trial‘ by a demand at the first and second term, it is 
more manifestly right, and more obviously proper, the longer the 
cause is in Court. If it be right and proper before injurious de- 
lays have occurred, it is of course right and proper afterwards. 
To vary the form of expression—it is absurd to concede this right 
when there is less reason for it, and deny it whenthere is greater. 

[2.] Secondly, the counsel claim that the refusal of the Court to 
discharge the defendant in this case, may be sustained upon the 
ground, that the order directing him to be discharged if not tried 
at the next term after the demand, does not-show that at the term 
when the demand was made, there was a Jury impannelled and 
qualified to try the cause. It is true, that by the law, the demand 
avails nothing, unless at the term when the demand is made, and 
at the term at which he is ordered to be tried, there is a Jury im- 
pannelled and qualified to try the issue. We must presume, that 
in passing the order, the Court did its duty, and that it would not 
have been granted unless there was a Jury present qualified to 
try the case. The legal inference isto that effect. The order is 
in the nature of a judgment of the Court. We will not impeach 
it by implication. At the term at which the order directs the 
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trial, there was no entry in the case. The presumption is, that 
it was not called, and was, therefore continued by the Court. 
The rights of the parties stood over, unimpaired, to the next 
term. At that next term, the defendant asks the execution of the 
previous judgment of the Court, and the State not putting him 
upon trial, he was legally discharged. Then, also, it was neces- 
sary that a Jury be present, qualified to try him, and the final 
order of discharge ought to recite that fact—that is, it is the bet- 
ter practice that it should doso; and no doubt, had the Court 
granted the discharge, it would have been, in this case, recited in 
the order. Suffice it to say, that at the term at which the defend- 
ant asked a judgment of discharge, it does not appear to us, from 
the record, that there was not then present a Jury impannelled 
and qualified to try the case. 
Let the judgment below be reversed. 





No. 69.—Joun Ezze xt, plaintiff in error, vs. Wm. Mautsre and 
Ricwarp D. Winn, executors of Extisua WInn, deceased, de- 


fendants. 


[1.] Aexecuted his bond to B, conditioned to make him a title to a tract of 
land therein described, whenever the litigation then pending respecting it 
shouldterminate. B brought suit upon the bond, alleging a forfeiture there- 
of, in which there was a verdict and judgment for the defendant, who made 
no special defence to the action: Held, that the former recovery was no bar 
to another action, and that parol evidence was admissible to show, that on 
the first trial no other issue was submitted to the Jury, save only the fact as 
to the pendency of the litigation referred to in the bond; and that the testimony 
was restricted exclusively to that point. 


Covenant, in Gwinnett Superior Court, before Judge Doveu- 
ERTY, March Term, 1849. 


John Ezzell commenced his action of covenant against the ex- 
ecutors of Elisha Winn, deceased, upon the following instrument: 
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«“ GroretaA, GwiInnet? County: 

“ Know all men by these presents, that I, Elisha Winn, am 
held and bound unto John Ezzell, jr.in the sum of four hundred 
dollars, to be paid on conditions, that the said Elisha Winn shall 
make him, the said Ezzell, his heirs, &c. a good title to the land 
and premises whereon he now lives: say, the land conveyed to 
James Brown by James Clements, as per deed of record, in the 
Clerk’s office of the Superior Court, for four hundred acres ; say 
the same to be done so soon as the present dispute of the lands 
can be got through with, in default of which, I will pay him, the 
said Ezzell, the value of the said land. 

“ Given under my hand and seal, this 6th January, 1835. 

[Signed, | “ELISHA WINN. [seat.] 

“Wn. Maurtsie.” 

The breach alleged was a failure to make titles to the land. 

To this actjon the defendant pleaded a former recovery. 

On the trial, the defendant gave in evidence the record of a 
former suit between John Ezzell and Elisha Winn, on the same 
instrument, with a verdict for defendant, and judgment thereon, 
15th March, 1839. The record showed no plea on the part of the 
defendant. 

The plaintiff then offered to prove, by one Henry P. Thomas, 
Esq. that the former recovery by Winn, in his lifetime, was not 
had upon the merits, but was obtained upon proof to the Jury 
upon that trial, that the obligation was not due at the time of the 
commencement of the said first suit, nor at the time of the trial 
of said case; in this, that the litigation referred to in the obliga- 
tion was still pending, and that no other evidence was submitted 
to the Jury upon the trial of said first suit for the defendant, than 
that above stated, and that no other issue was submitted to the 
Jury. 

To the admission of this evidence defendant’s counsel objected. 
The Court sustained the objection and rejected the testimony, and 
this is the error alleged in the record. 


Jas. P. Simmons, for plaintiff in error, cited and commented 
on the following authorities: 


1 Stark. on Ev. 222, and noite. Greenl. on Ev. title Records and 
Judicial Proceedings. Seddon vs. Tulon, 6 T. R. 608. 5 Mass. 
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334. Bennett vs. Holmes, 1 N. Carolina Rep. (Dev. & Bat.) 486. 
Hughes vs. Blake, 1 Mason, 515. Phillips vs. Berrich, 16 Johns. 
136. 2 1b. 229. 8 1b. 442. 13 Mass. 155. 8 Sergt. & Raul. 
305. Bridge vs. Sumner,1 Pick. 371. N. Eng. Bank vs. Wins- 
low & Lewis,8 Pick. 113. 





ALEXANDER, for defendant. 
By the Court—Lvmrxin, J. delivering the opinion. 


The question presented by this record is, when is a former re- 
covery a complete bar to another suit? 

Both policy and principle would seem to dictate, that whenever 
the record of the first suit covers the present cause of action, so 
that the merits mgt have been passed upon, the former judgment 
would be conclusive, per se ; otherwise, that salutary axiom of 
legal policy, which is as old as the law itself, nemo debet bis vexart 
pro una et eadem causa, would cease to have any practical value; 
and, as was most forcibly remarked by Mr. Justice Kennedy, the 
public peace and quiet would be subjected to the will or neglect 
of individuals, and suitors would prefer the gratification of a liti- 
gious disposition to the preservation of the public tranquility and 
happiness; and the result would be, that the tribunals of the State 
would be bound to give their time and attention to the trial of 
new actions for the same causes, tried once or oftener before, be- 
tween the same parties or privies, without any limitation, other 
than the will of the litigants, to the great delay and detriment, if 
not exclusion, occasionally, of other causes which never have 
passed in vem judicatam. Marsh vs. Pier, 4 Rawle, 288. 

[1.] And yet we feel quite satisfied, that the proposition sug- 
gested at the outset of this opinion, is not, although tt should be, 
the law of the case. 

To constitute the former recovery a complete bar, Professor 
Greenleaf says, “ it must appear to have been a decision on the mer- 
tts.” 1 Greenlf. Ev.566. Judge Tucker adopts the same rule : 
‘“‘ But the judgment must have been upon the merits or it will be 
no bar.” 2 Tuck. Com.159. Mr. Chitty seems to favor the idea, 
that to make the plea of a former recovery available, the defence 
should show, that in the prior action, the defendant had a verdict 
in his favor on the merits. 1 Chitty’s Plead. 513, note C. 


VOL. VI. 63 
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In Seddon and others vs. Tulop, (6 T. R. 608,) another test is 
applied, which is, that the plea of a former recovery is no bar, if 
upon evidence it appears that the matter of the existing suit was 
not, in fact, the subject of inquiry in the former suit ; and this is a 
leading case in the books. It is true, that in the former action, 
there was a count on a promissory note for £51, and another for 
£25 7s. for goods sold and delivered, and that the last suit was 
brought only for the latter of these demands. Still, this can make 
no difference ; for here the plaintiff was permitted to harass the 
defendant with the expense of two actions, when one would have 
answered the purpose. The record of the former suit covers the 
open account as well asthe note. The last cause of action, to 
wit: the open account, is in both writs, and it could only be with- 
drawn from the operation of the first verdict and judgment, by 
parol proof, showing that, in fact, no evidence was given as to this 
cause of indebtedness. ‘The authority of this case cannot be eva- 
ded, therefore, by saying, that the causes of action were distinct 
and embraced in different counts. Indeed, the Court of King’s 
Bench took no such distinction, but placed its decision upon the 
ground, after full discussion, that the claim for the goods now 
made, was not then made, though it is apparent, from the record, 
it might have been. 

But the case of Hitchen vs. Campbell, (2 Blackstone’s Rep. 827,) 
was upon the same identical premises; and though it was argued 
by very eminent counsel, it was not even contended, that because 
the same sum demanded in the action might have been recovered 
in the former one, therefore the plaintiff could not recover it in 
that action. The only inquiry there was, whether the same cause 
of action had been litigated and considered in the former action. 

So in the cases of Rowell vs. Farmer, (4 T. R. 146,’7,) and Go- 
lightly vs. Jellicox, (1b. in note,) it was held, that an award made on 
a reference of all matters in difference between the parties, was 
no bar to any cause of action that the plaintiff had against the de- 
fendant at the time of the submission, if the plaintiff could prove, 
that the subject matter of the action was not inquired into before 
the arbitrator. 

The same doctrine was ruled in Martin vs. Thornton, (4 Esp. R. 
181.) This was an action for malicious prosecution, and for ma- 
liciously holding the plaintiff to bail. There had been an arbitra- 
tion between the parties, and an award, which was produced. It 
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recited, that in the cause of Thornton vs. Martin, the plaintiff had 
no cause of action, and awarded to the plaintiff the costs; and 
that in the other action, Martin vs. Thornton, the plaintiff, Martin, 
had no cause of action, and ordered certain manuscript and print- 
ed papers to be given up, and finally directed that the parties 
should execute mutual releases. The defendant’s counsel then 
called the arbitrator to prove that the reference before him was 
a reference of all matters in difference, and that a claimhad been 
made before him, by Martin, for compensation for the injury. 
This evidence was objected to, and it was contended that parol 
evidence was not admissible, as the award should speak for itself ; 
but it was ruled by Lord Alvaaley to be competent and sufficient 
evidence. See also, Comyn’s Digest, title Action, l. 4. 

What the later authorities in England may be, it is needless per- 
haps to inquire, it being understood that we adopted the Common 
and Statute Law of the mother country, as it existed at the com- 
mencement of the revolution, and with it the construction put upon 
it by the British Courts at that epoch, and that we are not at liberty 
to consider and follow decisions posterior to that period. In oth- 
er words, that the 14th day of May, Anno Domini 1776, is the Pil- 
lars of Hercules in our judicial geography, this side of which we 
may not come in our explanations. If this be so, legislation is 
imperiously demanded. We are, to all intents and purposes, 
adscripti glebis, and as much serfs in mind as those were in body, 
who used to go with the clod. This ought not soto be. We are 
entitled to the benefit of the later, if not the higher lights of the 
great luminaries of the law. Why should we be restricted to 
the year books, Dyer and Plowden, or to their successors, the 
Raymonds, Salkeld, Strange, Willes and Wilson, Burrow, Cow- 
per and Douglass, the Blackstones, Bossanquet and Puller, how- 
ever illustrious the Judges whose decisions they record, for an 
exposition of the Common and Statute Law of England? The 
science of law is pre-eminently progressive, and the shadows 
which overhung the age of b/ack letter have been dissipating by 
degrees only. The British Courts have undoubtedly, since our 
separation, made great improvements in that portion of the law 
which is common to us both. Shall we be forever bound to fol- 
low error, although now admitted and declared to be such by the 
very tribunals which first established it? We honor our vene- 
rated predecessors of the olden time, who, brought up according 
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to the then philosophy of the schools, in habits of great subtlety 
and refinement, displayed wonderful acuteness of mind in main- 
taining every maxim, presumption and fiction of law, with scru- 
pulous exactness. We would prefer, however, to follow the 
modern practice, which, in the administration of justice, and with 
a view to enlarge its boundaries, does not hesitate to sacrifice the 
shadow in order to secure the substance. 

But I will return to the point from which I have wandered. 

Some of the earlier decisions in this country maintained the 
rule with great stringency, that the operation of the record should 
not be varied by matter im pais. Hess vs. Heble, 4 Serg. & Ravl. 
246. 6 [b.57. Duffy vs. Lytle,5 Watts, 130. Brockway vs. 
Kinney, 2 Johns. 210. This last case went to the extent of hold- 
ing, that every thing set out in the declaration was, of necessity, 
presumed to have been included in the judgment; and that even 
where there were two distinct counts, unless a nolle prosequi were 
entered, parol evidence could not be received to show, that with 
regard to one of them, no testimony had been given at the trial. 
And in Wheeler vs. Van Houton, (12 Johns. 313,) and Bunnel vs. 
Pinto, (2 Conn. 433,) it was held, contrary to Rowell vs. Farmer, 
and Golightly vs. Jellicox, that after a submission of all demands 
to arbitration, that parol evidence could not be received to show 
that a part of the plaintiffs demands had not been the subject 
matter of inquiry before the arbitrators. 

This doctrine, however, has been much relaxed in the more 
modern cases; and in Goddard vs. Selden, (7 Conn. 521,) it was 
adjudged, that although a former recovery is, prima facie, conclu- 
sive as to all matters which either party could have legally pre- 
sented tothe Jury under the pleadings, yet that this presumption 
may be rebutted by clear evidence of a contrary character; and 
that where a particular subject is shown not to have been, in fact, 
embraced in the former judgment, it may be made the subject of 
another suit between the parties. 

The same law has been fully recognized and applied by the 
Courts of Pennsylvania and New York. Croft vs. Steal, 6 Watts. 
375. Sterner vs. Gower, 3 Sergeant § Watts, 143. Wright vs. 
Butler,6 Wend. 289. In this last case, a second action was brought 
by the indorsee against the indorser, to recover money expended 
for the use of the defendant, in the payment of a note on which 
he was liable, there having been a recovery and judgment in the 
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first action. The defendant pleaded, first, the general issue; se- 
cond, the former recovery, setting forth the declaration in the 
first action, which contained, in addition to the money counts, a 
special count on the note. Parol evidence was admitted to show, 
that the verdict of the Jury had been rendered only on the mo- 
ney counts, and that the special count on the note, had not been 
submitted to the Jury on the trial, and the plaintiff was allowed to 
recover. 

Indeed, from a careful and extensive examination of the au- 
thorities, the conclusion to be drawn is, not that when a recovery 
has been had, and a new suit is brought, that the Courts are 
bound to consider as embraced that which might have been embrac- 
ed; but that the former record will not be considered as haying 
settled the present matter, unless the judgment to which this ef- 
fect is ascribed, could not have passed without having decided the 
present matter. 

In the case at bar, being reluctant to go one step beyond 
what we are compelled to do, we will overrule the non-suit, and 
direct the case to be re-instated, on the ground that the cause of 
action for which the present suit is brought, did not really exist 
at the time when the first trial took place. According to the 
condition of the bond, Winn was not bound to make titles until 
the litigation, which was then pending respecting the land, had 
terminated. The evidence which the plaintiff proposed to intro- 
duce, was to show that, on the former trial, no other issue but this 
was submitted to the Jury, and that the testimony was restricted 
entirely to it, and that the verdict was rendered against Ezzell 
solely for the reason that there was no breach of the bond, it be- 
ing in proof, that the litigation referred to in the instrument was 
still pending and undisposed of. . 

Indeed, to my mind, the record itself leads necessarily to the 
same conclusion. To the first action there was no plea whatever 
filed; and if the right to sue had ¢hen accrued, there must have 
been a verdict for nominal damages at least for the plaintiff. The 
defendant having obligated himself, under the penalty of four 
hundred dollars, to make titles or pay what the land was worth, 
in the absence of any special defence, it could have been an in- 
quiry merely as to the amount of damages. The judgment, con- 
sequently, under the pleadings, could only have been awarded 
against the plaintiff, on account of his failure to prove that the li- 
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tigation had terminated concerning the land—a condition prece- 
dent in the contract to his right to sue. 

Rose vs. Standen, (2 Modern Rep. 294,) was an account for su- 
gar and indigo. The defendant pleaded that the plaintiff brought 
an indebitatus assumpsit, a quantum meruit, and an insimul compu- 
asset, for one hundred pounds due to him for wares sold, to which 
he pleaded non-assumpsit, and that there was a verdict against 
him, and then averred that the wares mentioned in the former 
action were the same as those mentioned here. The plaintiff de- 
murred, and it was said for him, that he had brought his former 
action on the case too soon; forif no account be stated, the ac- 
tion on the case on the ixsimul computasset will not lie, and so the 
former verdict might be given against him for that reason; but 
on the contrary it was argued, that the defendant shall not be 
twice troubled for the same thing, and that if the verdict had been 
for the plaintiff, that might have been pleaded in bar to him in a 
new action. But the Court were of the opinion, that the plea 
was not good, and that if the plaintiff had recovered, it could not 
have been pleaded in bar to him; that if no account be stated, 
the action on the case upon an tnsiemul computasset would not lie— 
the insimul computasset implies an account—and upon xon-assump- 
sit pleaded, the defendant might have given payment in evidence, 
and for that reason the Jury might find for him. It is true, he 
might have pleaded “ plene computavit,” which is the general plea, 
but it may as well be presumed that the verdict was against the 
plaintiff, because the action would not lie, and the matter being im 
dubio, the Court will intend against the pleader, he not having 
averred to the contrary. 

In the case at bar we hold, from the pleadings in the former 

‘suit, that the verdict must have been against the plaintiff, because 
the action was prematurely brought, and could have been render- 
ed on no other ground. If it were doubtful, upon this precedent 
we should be at liberty to presume, at any rate, that such was the 
case. 

I know that some of the volumes of this collection were consi- 
dered and pronounced by Buller and Mansfield, and other distin- 
guished Judges, as apocryphal or reports of but little authority, 
but I am not aware that the second volume, containing special ca- 
ses, most of which were adjudged in the Court of Common, 
Pleas, when Sir Francis North was the Chief Justice on that 
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Bench, was ever assailed except by Lord Holt, of whom it is 
said, that upon a case being cited from 2 Modern, he said, in 
ira (!!!) “that no books ought to be cited at the bar but those 
which are licensed by the Judges.” Marv. Leg. Bib. 518,’9. 

The New iingland Bank vs. Winslow, Lewis et al. (8 Pick. R. 
113,) is a case strictly analagous to the one under consideration. 
An action at law had been brought by the bank against Winslow 
and Henry Lewis, on a promissory note, on which they were in- 
dorsers. The defendants pleaded that the suit was commenced 
on the day when the note fell due, and before notice to them of its 
dishonor, and judgment was rendered in their favor, on the ground 
that the action was brought prematurely. The bank now sought, 
by bill, to recover the note, alleging that it never had been paid, 
and that Jeftries, the maker, wasinsolvent. The defendants urg- 
ed the former judgment in their favor, in the suit, on the note as 
a bar to the bill. 

The Court held, that issue might be taken on the fact, and pa- 
rol evidence admitted, to show that the real merits of the action 
had not been inquired into in the former suit; and it appearing 
that no cause of action had accrued when the first suit was insti- 
tuted, that the judgment in that action was no bar, either at law or 
in equity. 

Upon the principle of these two precedents, we will reverse 
the judgment below, and remand the cause for a re-hearing. 





No. 70.—Joun Gentry, plaintiff in error, vs. Toe Srate or 
Georeia, defendant. 


[1.] Where the indictmentcharged the defendant with falsely and fraudulently 
uttering one piece of base and counterfeit money, made and counterfeited to 
the likeness and similitude of legal and current silver coin called a dollar, 
knowing the same to be counterfeit: Held, that the indictment was sufficient, 
under the provisions of the Penal Code; the more especially as there was 
no objection made in the Court below, that it was not alleged to whom the de- 
fendant uttered the counterfeit coin. 
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Indictment for uttering counterfeit coin. Tried before Judge 
Warieut, Cass Superior Court, February Term, 1849. 


At the February Term, 1849, of Cass Superior Court, John 
Gentry was placed upon his trial before a Petit Jury, on the fol- 
lowing indictment : 

‘‘Grorara, Cass County: 

“ The Grand Jurors, &c. in the name and behalf of the citi- 
zens of Georgia, charge and accuse John Gentry with the offence 
of fraudulently and falsely tendering in payment a base coin, 
knowing the same to be base; for that the said John Gentry, on 
the 12th February, 1845, in the County aforesaid, did tender to 
one Arthur Haire, one piece of base coin, made and counterfeit- 
ed to the likeness and similitude of good, legal and current silver 
coin, called a Spanish dollar, knowing the same to be base, con- 
trary to the laws of said State, the good order, peace and dignity 
thereof; and the Jurors aforesaid, in the name and behalf of the 
citizens of Georgia, farther charge the said John Gentry with 
having committed the offence of falsely and fraudulently uttering 
a counterfeit and forged coin, knowing the same to be counter- 
feit and forged ; for that the said John Gentry, on the 12th day 
of February, 1845, in the County and State aforesaid, one piece 
of base and counterfeit money, made and counterfeited to the 
likeness and similitude of legal and current silver coin called a 
dollar, did falsely and fraudulently utter and tender the said coun- 
terfeit dollar, knowing the same to be counterfeit, contrary to the 
laws of said State, the good order, peace and dignity thereof.” 

The defendant, by his counsel, objected to the State’s counsel 
proceeding under this indictment, and moved for a verdict— 

1st. Because, by the Constitution and laws of the United States, 
the State Courts are divested of the power to punish for the 
counterfeiting of the coin of the United States, or for the coun 
terfeiting of any species of coin brought from any foreign nation, 
the value of which has been regulated by Congress, or for pas- 


sing any such counterfeit coin. 

2d. Because, in the first count in said indictment, said defend- 
ant was not charged with falsely and fraudulently tendering said 
Spanish dollar in payment. 

3d. Because, in the second count in said indictment, it is not 


stated to whom said silver coin was tendered; nor is it stated 
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what kind of silver coin it was—whether a foreign coin or a coin 
of the United States—nor is it stated that the silver coin was of 
the likeness or similitude of any silver coin that was passing or 
in circulation within this State. 

The Court sustained the exception to the first count and order- 
ed the same stricken out, and overruled the other objections. To 
which decision, overruling the objections of the defendant, the 
defendant, by his counsel, excepted. 


Joun H. Rice and Patron & Jounson, for plaintiffs in error. 


J. Miner, for defendant. 
By the Court.—Warner, Ji delivering the opinion. 


Three grounds of error have been assigned to the judgment of 
the Court below. 

The answer to the first ground taken is, that the defendant was 
not indicted for counterfeiting the current coin of the United 
States, and, therefore, the question of jurisdiction by the State 
Courts to punish for counterfeiting such coin, is not made by the 
record. 

The second ground of error alleged is, to the first count in the 
indictment, which the record shows, the Court below ordered to 
be stricken out. The Court below sustained the defendant’s ob- 
jection to the first count in the indictment, and we do not suppose 
he now considers himself aggrieved by a decision of the Court be- 
low in his own favor. 

[1.] The third ground of error is, that it is not alleged in the 
second count of the indictment, to whom said silver coin was ten- 
dered, nor what kind of silver coin it was, whether a foreign 
coin or a coin of the United States, nor is it stated that said sil- 
ver coin was of the likeness or similitude of any silver coin that 
was passing or in circulation within this State. The second 
section of the seventh division of the Penal Code declares, 
that “If any person shall falsely and fraudulently make, forge or 
counterfeit, or be concerned in the false and fraudulent making, 
forging and counterfeiting of any gold, silver or copper coin 
which now is, or shall be passing or in circulation within this 
State, or shall falsely and fraudulently make, or be concerned in 
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the false and fraudulent making, of any base coin, of the likeness 
or similitude of any gold, silver or copper coin which now is or 
shall be passing or in circulation within this State ; or shall falsely 
and fraudulently utter, publish, pay, or tender in payment, any 
such counterfeit and forged coin of gold, silver or copper, or any 
base coin, knowing the same to be forged, or counterfeited, or base, or 
shall aid or abet, counsel or command, the perpetration of either 
of the said crimes, such person, on conviction, shall be punished 
by imprisonment in the Penitentiary,” &c. Prince, 635. By 
the foregoing section of the Code, it is made an offence to utter 
any base cvin, knowing the same to be forged or counterfeited or 
base. 

The second count in the indictment charges the defendant with 
the offence of falsely and fraudulently uttering a counterfeit and 
forged coin, knowing the same to be counterfeit and forged. One 
objection is, that it is not alleged in the indictment, to whom the 
coin was tendered by the defendant. The answer to that objec- 
tion is, that the defendant is not indicted for tendering in pay- 
ment a counterfeit, forged or base coin. The defendant is indict- 
ed for uttering a counterfeit, forged and base coin, and there is no 
objection made, that the person to whom he so uttered it is not stated 
in the indictment. 

It is also objected, that it is not alleged in the indictment, what 
kind of silver coin it was that the defendant uttered, whether a 
foreign coin, or a coin of the United Siates ; nor is it alleged that 
the silver coin was of the similitude of any silver coin that was 
passing or in circulation within this State. 

The defendant is charged in the indictment, with having falsely 
and fraudulently uttered one piece of base and counterfeit money, 
made and counterfeited to the likeness and similitude of Jega/ and 
current silrer coin called a dollar, knowing the same to be coun- 
terfeit. 

The Statute makes it an offence to forge or counterfeit any sil- 
ver coin which shall be passing or in circulation within this State, 
and also falsely and fraudulently to wtter the same, knowing it to 
be forged or counterfeited. It is an offence within the Statute to 
utter any forged or counterfeit silver dollar, legally current, wheth- 
er a foreign or American coin. The defendant is charged with 
falsely and fraudulently uttering a counterfeit and forged coin, of 
the likeness and similitude of a legal and current silver coin called 
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a dollar, knowing the same to be counterfeit. The first section 
of the 14th division of the Penal Code declares, that “ Every in- 
dictment or accusation of the Grand Jury, shall be deemed suffi- 
ciently technical and correct, which states the offencein the terms 
and language of this Code, or so plainly that the nature of the of- 
fence charged may be easily understood by the Jury.” Prince, 
658. We think the Jury had no difficulty in understanding that 
the counterfeit dollar which the defendant was charged in the in- 
dictment with having uttered, was of the likeness and similitude 
of the silver dollar, made current by the law of Congress in this 
State, inasmuch as the indictment alleges, that the counterfeit 
coin was made and counterfeited to the likeness and similitude of 
a egal and current silver coin called a dollar. In our judgment, 
the objections to the second count in the indictment, as stated in 
the record, were properly overruled by the Court below. 
Let the judgment be affirmed. 








